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DISTINCTIVE INSTALLATIONS OF 


C-E Equipment 


The Howard Bend Pumping Station, St. Louis, is 



































one of the latest and most modern pumping 








stations in America and is representative of the 


changing trend toward improved steam plant 


























operation. 
Cross section through the Howard Bend Pumping poe 


Station showing the arrangement of C-E Boiler (Heine 
cross drum Type) and C-E Stoker (Green Forced Draft 
Type). All four units ore similarly arranged. 


The boiler room was specially designed to 
assure reliability and flexibility. C-E Boilers 
(Heine cross drum Type) and C-E Stokers (Green Forced Draft Type) were chosen. 

The steam pressure is higher than that normally used in water works, the boilers being op- 
erated at 325 Ib. pressure and superheat of 245 deg. fahr. giving a final steam temperature 


of approximately 670 deg. Another departure from ordinary water works practice is 


drawing CO2 from the boiler flue gas to charge the water in the process of purification. 


COMBUSTION ENGINEERING CORPORATION 


International Combustion Building . 200 Madison Avenue, New York, N. Y. 
A SUBSIDIARY OF INTERNATIONAL COMBUSTION ENGINEERING CORPORATION 
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to meet YOUR 


needs 


HIS organization is alert to the changing needs of the elec- 

trical industry. For over fifty years Standard engineers have 

been of vital assistance in the development of the industry. Today 

our whole organization is keyed to the task of progress as never 
before. 


When our representative calls, or is called in, you will find him 
quick to grasp your particular needs. He is experienced as a liaison 
officer between your engineers and ours. His training summarizes 
Standard’s experience and achievements, enabling him readily to 
interpret your problems to our technical staff. 


Standard products include all types and sizes of wires and 
cables—aerial, underground and submarine. Fer the unusual, our . 
manufacturing facilities and engineering counsel are always 
“at your service”. 


We will welcome your inquiry for specifications or prices or, 
just as gladly, an opportunity to apply our experience in assisting 
you to solve your troublesome problems. 


STANDARD UNDERGROUND CABLE COMPANY 
Division of General Cable Corporation 
Perth Amboy, N. J. 
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Photograph of the 2200-foot prover and other equipment used 
in the Erie laboratory of American Meter Company. 
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Values in Gas Measurement 





AMERICAN METER COMPANY 
Joun J.GRIFFIN & COMPANY 
HELME & McILHENNY 
MARYLAND METER Works 
D.McDONALD & COMPANY 
METRIC METAL Works 
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PAciFiC METER WorKS 














Any activity which may serve the more accu- 
rate, practicable or economical Measurement 
of Gas receives expert attention and full sup- 
port in the conduct of American Meter Com- 
pany factories. 

This progressive policy in research is tem- 
pered by a conservative policy with regard 
to the introduction in standard products of 
changes that are not conclusively proved 
advantageous. 

Only thorough test in practice can definitely 
establish “Known Factors in Meter Value.” 
A recent booklet descriptive of the Erie research 


laboratory shown above is available to Gas Company 
executives on request. 


AMERICAN METER COMPANY 


Incorporated 


The World’s Largest Manufacturers of Gas Meters and Allied Apparats 


EsTABLISHED 1836 
















Pages with the Editors 





SENATOR HirAM BINGHAM of Connecticut 
(whose article “Who Should Regulate the 
New Utilities of the Air?” appears on pages 
716-723 of this issue), has been referred to 
in the daily press as “the Flying Senator.” 

* « 
THE designation is well earned. 
* + 

SENATOR BINGHAM learned to fly at Miami, 
Florida and became a pilot shortly after this 
country entered the World War. Within a 
month he was commissioned a major in the 
Aviation Section of the Signal Corps and 
was placed in charge of all U. S. schools 
of military acronautics. 

* 

AFTER his staid to lieutenant-colonel 
SENATOR BINGHAM was placed in command 
of the Aviation Instruction Center in France, 
which was the largest flying school main- 
tained by the Allies. 

* 

HE has india numerous articles to 
the magazines on aeronautics, and is the 
author of a book “An Explorer in the Air 
Service.” 

* oa 

Tue Senator has, therefore, a practical 
knowledge of aviation and its problems; con- 
sequently his views on the subject of regula- 
tion of air transport—which is now one of 
the established public utilities—carry the 
weight not only of an experienced air man, 
but also of a member of the highest law- 
making body in the United States. 

* * 

In the following issue of the magazine— 
out December 26th—SenaATor Sam G. Brat- 
TON of New Mexico will express views that 
are at variance with those of his colleague, 
and will submit arguments in support of his 
bill for extending the authority of the Inter- 
state Commerce Commission over the air 
utilities. 

of x 

THE views of both of these distingueshed 
contributors are of concern to the regulatory 
bodies, to the aviation companies, to those 
railroad and other utility interests with 
which aeronautics is becoming associated. 
For upon the action of the Senate in regard 
to the regulation of aeronautics the future 
of this rapidly expanding utility largely de- 
pends. 

* a 

THE controversies that are waging through- 
out the country in regard to the various 
phases of regulation are by no means con- 
fined to the political arena—although just 
now the political aspects of regulation are 


Vl 


occupying more headlines in the daily p apers 
than are some of the other but no less im- 
portant phases. 

* 

Besiwes the differences of opinion that are 
being thrashed out in Congress, the prob- 
Jems incidental to the regulation of utilities 
have become matters of major import in 
political circles in Massachusetts and New 
York, to: mention only two of the outstanding 
examples. 

* * 

THE series of three articles on the Massa- 
chusetts situation, contributed to Pustic 
Urtuties Fortnicgutty by Dr. Irston R. 
Barnes of Yale, and by Mr. Car D. 
Jackson, had no sooner been published than 
a series of two articles on the New York 
situation by JupcE Wiuram L. Ransom 
was started; the second article of this series 
appears on pages 730 to 740 of this number. 

x oa 


In the coming number Pror. Truman G. 
BiGHAM of the University of Arkansas, takes 
issue with Pror. Puirip Casot of Harvard, 
on certain econemic aspects of regulation as 
viewed in the light of the famous Smith vs. 
Ames Case. 

* . 

Anp these will be followed by a series 
of article on some of the tax problems that 
confront public utility companies—problems 
about which there are _ divergencies of 
opinion. 

- - 

THESE discussions, tackling the regulatory 
problems from different angles and express- 
ing various points of view, constitute real 
and illuminating contributions to the litera- 
ture of regulation—as the many letters re- 
ceived from readers attest. 


INDEED, the articles je Pusiic UTILITIES 
ForTNIGHTLY, which have been most exten- 
sively quoted and which receive the most 
editorial commentary and which in_ other 
ways are most largely circulated, are—almost 
without exception—the articles that treat 
of controversial points. 

* * 

Wuicnu is another way of designating 

articles that treat of live and timely subjects. 
* ” 

As some wit—(probably an editor )—cnce 
observed, the writing least likely to arouse 
controversy and consequently regarded as 
the “safest” is on the nameplate of a coffin. 


But it has no sides 
(Continued on page VIII) 
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Small Savings Multiplied by Many Millions 


Treadle-ization saves seconds of time 
as each passenger alights. Time 
saved means faster schedules, in- 
creased patronage, greater profits. 
Adopt the easiest way out. 


Adopt the Easiest Way Out 


National Pneumatic Company 


Executive Office: Graybar Building, New York 
General Works, Rahway, New Jersey 


Manufactured in Canada by 


518 McCormick Building Railway & Power Engineering Corp., Ltd. 1010 Colonial Trust Building 
CHICAGO TORONTO PHILADELPHIA 




















PAGES WITH THE EDITORS (continued) 


© Underwood & Underwood 
SENATOR HIRAM BINGHAM 


“Your magazine is answering a real need 
today. It’s in a class by itself. Keep up 
the fine work!”—Marcus A. Wotrr, Newark 
(N. J.) Evening News. 


* * 


So prominent have become the names of 
the brothers Samuel Insull and Martin Insull 
that when the name “Martin Insull, Jr.” 
appeared in the department “Remarkable 
Remarks” in our November 14th issue, as 
president of the Midland Utilities Company 
of Chicago, the slip was not discovered until 
too late to be corrected. Mr. Samuel Insull, 
Jr. is the president of the Midland Utilities 
Company. Excuse-it-please! 

* * 


R. J. Grecc, whose article on the public 
relations director of the Alabama Power 
Company appears on pages 746 to 749 of 
this number, is a graduate of Missouri Wes- 
leyan College, where he studied for the 
ministry; for the past twenty-seven years 
has been teaching mathematics in schools 
and colleges in Alabama. He is a frequent 
contributor to the magazines. 


* * 


Acatn the question of transmitting elec- 
tricity in interstate commerce has received 
the attention of a commission; the Colorado 
Commission has decided that the transmission 
of electricity from a generating system out- 
side of the state to a distribution system 

within the state is interstate commerce over 
which the State Commission has no juris- 


diction. (See page 467 of Public Utilities 
Reports in the back of this number). 


* * 


In these days of public utility consvlida- 
tions the question of excess purchase price 
and its effect upon the ratepayers is very 
important. The California Commission states 
that while it has never undertaken to fix the 
price which a public utility may pay for 
properties, if purchasers pay an excessive 
price, this should be charged to profit and 
loss account rather than to fixed capital 
accounts. (See page 476). 

* * 

AN unusual case has been before the Fed- 
eral Court in Texas, in which it is held 
that a company which constructs electric 
plants can contract with a city to establish 
such a system regardless of an existing con- 
tract between the city and a public utility 
whereby the utility furnishes the city with 
current. (See page 485). 

* * 


Tue right of a company constructing 
electric plants for cities to solicit customers 
which are served by a private utility is also 
sustained by the Federal Court. 

* . 

Fiat rates for heating water by electricity 
when amounting to less than the actual cost 
of current have been held by the Wisconsin 
Commission to place an unjust burden on the 
consumers generally. (See page 491). 

+ * 


PREPAYMENT meters are rapidly becoming 
obsolete in most parts of the country. There 
are, however, some of these meters still in 
service. The Wisconsin Commission con- 
siders it fair to make a slight increase in the 
gas rates of customers using prepayment 
meters because of the greater cost and diffi- 
culty of providing and servicing the instru- 
ments. (See page 493). 

ok * 

In several cases it has been held that cor- 
porate limits of a municipality are not neces- 
sarily the proper division lines between serv- 
ice areas of public utilities. In line with 
this idea, the Illinois Commission has _ re- 
fused to permit an electric company to ap- 
ply different electric rates to groups of cus- 
tomers having approximately the same gen- 
eral characteristics merely because they hap- 
pen to be separated by the corporate limits 
of a municipality. (See page 498). 

* * 


Sacaries of public utility officials are 
sometimes scrutinized closely by the com- 
missions when passing upon the reasonable- 
ness of operating expenses, but it seems to 
be the usual practice not to disturb increases 
in wages as distinguished from _ officers’ 
salaries. This rule is followed by the 
Nebraska Commission in the Lincoln Tele 
phone Case. The Commission refused to 
disturb a proposed increase of wages for 
telephone operators. (See page 512). 

—TueE Epirors. 

















Re estate rs oj H Notable Events 
tilities. and Anniversaries 


Cor ming Ex 2 ents 


Tr 








Transatlantic radio communication was first established by GUGLIELMO MARCONI 


when he transmitted the letter “S’’ from Cornwall, England, to Newfoundland, 1901. 





ROBERT MILLS of Virginia, was regarded as a fanatic when he urged upon Congress 
of “steam-propelled carriages” for speeding transcontinental travel, 1819. 





the necessity 





The Carrolton Viaduct, the first stone-arch railroad bridge in the world (it is still in 
use) was completed for the B. and O. Railroad at Baltimore, Md., 1892. 





The world’s first central generating unit, consisting of a steam engine and two gen- 


erators of 625 h. p., was put into operation by EDISON in Duane St., N. Y., 1891. 





For DE LA RUE is claimed the distinction of creating the first experimental 
incandescent lamp, long ante-dating the SWAN and EDISON inventions, 1820. 





ORVILLE and WILBUR WRIGHT laid the foundations of air transport when they 


made man’s first flight in a heavier-than-air machine at Kitty Hawk, N. C., 1903. 





SIR JOSEPH SWAN of England produced the first carbon incandescent lamp, which 
was developed later by TIIOMAS A. EDISON, 1878. 





The New York, New Haven & Hartford Railroad was formally opened for the trans- 
) I 


action of public business, 1848. 





he directors of the Utica & Schenectady Railroad daringly authorized “heavy iron 
rails, weighing not less than 60 pounds per yard,” 1846. 





Stage coach travel was accelerated with the opening of the first section of the newly 
completed National Road, extending from Cumberland, Md. to Wheeling, W. Va., 1808. 





The “gas tip” for burners was accidently discovered by WM. MURDOCK when es 


he used a pierced thimble for extinguishing a gas flame, 1809. lVinter begins. 





The first spade of earth in the construction of the Illinois Central Railroad, was 


turned in Chicago with elaborate ceremonies, 1851. 





The South Carolina Legislature passed an act creating the office of Railroad Com- 
missioner, 1878; four years later the Railroad Commission was created. 





The first locomotive built in America, named “Best Friend of Charlesion,” made its 
initial run on the tracks of the South Carolina Railway, 1820. “Christmas Day. 





“There is no man, woman, or child living within our borders who 
has not profited, whose life has not been made easier and more 
worth liz ving because abundant and cheap electrical energy ts at our 
command.” —Tuomas N. McCarter 




















From a photograph 
by Ewing Galloway 


Pioneers of Progress 


From the cradle days of invention, “what man has dared to dream, he 
dared to do.” Each mode of travel has come within the regulatory laws. 
Who will regulate the new utilities of the air? 

—SeeE Pace 716 
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Public 
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DECEMBER 12, 1929 


The PUBLIC UTILITIES AND THE PUBLIC 


computing the rate of return is 
the attraction of capital. Unless 
public service guarantees to capital an 
adequate return as compared with 
other enterprises, capital will seek 
other fields. But the minimum of at- 
traction for capital varies from time 
to time in proportion to the supply 
and demand for capital. That is one 
of the real reasons why it is impossible 
to fix an absolute percentage of re- 
turn and say “This hereafter shall be 
the rate employed in all cases because 
it is a fair rate.” Tomorrow it may 
be either excessive or inadequate. 
Nevertheless while specific allow- 
ances acknowledged by various tri- 
bunals to be fair and reasonable have 
fluctuated from time to time, they 
have always appeared to fall some- 
where between 5 per cent and 9 per 
cent of the fair value of the property 
involved. Investigation of all the 


Pesmeti the leading factor in 


cases published in Public Utilities Re- 
ports from 1915 to 1926 reveal the 
following schedule of allowances: 
5% 6% 7 8% 9% 
or or to or or 
better better 7% 8% better better 
Gas 3 323 3 
Electric 1 11 23 11 66 2 
Telephone 4 19 53 18 46 6 

A computation from these figures 
yields an average rate of return of 
7.41 per cent for gas companies, 7.50 
per cent for electric companies, and 
7.22 per cent for telephone companies, 
a composite rate of 7.38 per cent for 
all three companies. 

There has been noticed during the 
last decade a trend toward an 8 per 
cent rate of return. In recent years 
the Federal Courts seem almost to 
have adopted the 8 per cent ruling as 
a guide. 

More than one State Commission, 
in fixing an 8 per cent rate of return, 
has observed that it was the rate fixed 
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by most Federal Courts in reviewing 
state regulatory proceedings. 

This trend towards a higher rate 
of return is reflected also in the re- 
cent valuable and interesting studies 
of twenty large operating companies 
made by Mr. William W. Handy of 
Baltimore, Maryland. He found that 
the ratio of net revenue to certain 
utility property investment in 1911 
was 4.5 per cent and in 1928 was 8.3 
per cent. His average figures are 6.4 
per cent in 1911 and 7 per cent in 
1928. 

A recent decision of the Federal 
Court of the southern district of New 
York, however, sets a new precedent 
in granting a temporary injunction to 
the New York Telephone Company 
against the enforcement of a rate or- 
der of the New York Public Service 
Commission. The decision is novel 
in that it departs from the 8 per cent 
generally allowed public utility com- 
panies by the Federal jurisdiction, 
which was also the figure set by the 
Special Master in his report to the 
court, and accepted the 7 per cent 
fixed by the Commission. 

As a basis for this departure the 
court found that the telephone com- 
pany enjoyed such a complete monop- 
oly of the field that a lower return 
was ample. It pointed out that in 
cases where a higher rate of return 
was involved, such as proceedings in- 
volving gas and electric companies 
there was usually some competitive 
element in the field. The court also 
reduced the Special Master’s valua- 
tion figures from $593,128,494 to 
$397,287,925. The opinion of the 
court stated: 


“A ‘7 per cent return will amply 
assure capital and reward investment. 


Gas and electric companies which 
were above referred to where an 8 
per cent return was not thought to 
be high have no such monopoly and 
freedom from competition as does 
this plaintiff. These facts lead us to 
the conclusion that a greater rate of 
return allowed would be unjustified.” 


A significant fact to be noted in 
this decision is that the court placed 
the company’s present intrastate earn- 
ings at around 6 per cent of the rate 
base, which may possibly result in 
grounds for an appeal to the United 
States Supreme Court, since that 
Court has never declared a 6 per cent 
return confiscatory, although it has 
frequently allowed a return of as 
much as 8 per cent. 

This is not the first time that the 
degree of immunity from competition 
achieved by a public utility has been 
recognized and reflected in the de- 
termination of its rate of return. 
Telephone companies are, from the 
very nature of their service, generally 
speaking, better protected from com- 
petition than gas and electric com- 
panies. This may help to explain the 
average rate previously observed of 
7.50 per cent and 7.41 per cent for 
electric and gas companies as com- 
pared with only 7.22 per cent for tele- 
phone companies. Some months ago 
this monopolistic factor was given 
consideration by the California Com- 
mission in fixing rates for a statewide 
gas and electric company. A fixed 7 
per cent rather than 8 per cent return 
was allowed in view of the monopolis- 
tic character of the service, with its 
strong intercorporate relations per- 
mitting greater economies in financ- 
ing, construction, and operation. 


New York Teleph. Co. v. Prendergast et 
al. No. 2474. 
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PUBLIC UTILITIES FORTNIGHTLY 


California Utilities Must Balance Service Charges 
in Various Sections 


1, E question of whether a utility’s 
return is reasonable or not al- 
ways arises in rate controversies. 
First the reasonableness of a rate is 
attacked and this in turn is said to 
depend on whether the percentage of 
the return is fair or not. The utility’s 
return as a whole may be materially 
different from its return from a par- 
ticular branch or department of its 
service. This causes a perplexing 
regulatory problem known as the de- 
termination of “return as a whole” 
and the authorities apparently are in 
conflict as to the correct solution of 
this problem. 

It has-been fairly well settled in the 
case of railroads, at least, that they 
may not increase their rates on a par- 
ticular unprofitable branch as long as 
their return from their entire opera- 
tion is reasonable and as long as pub- 
lic convenience and necessity does not 
require a more equitable readjust- 
ment of service charges. 

The question of rate adjustment of 
a railroad earning a fair return as a 
whole, then, is primarily a dispute be- 
tween the various classes of patrons 
rather than between the railroad and 
its patrons. 

Sut the rapid expansion of cen- 
tralized corporate control, over state- 
wide operating units resulting from 
recent consolidations, bears increas- 
ing evidence that this rule is to be ap- 
plied in the case of other utilities. A 
recent ruling of the California Com- 
mission is most interesting in this re- 
gard. 

For the last two years the Pacific 


Telephone & Telegraph Company has 
asked for authority to increase its 
rates in San Francisco. The Com- 
mission found that the present rates 
produced about 3.87 per cent return 
and that the rates in that city should 
be increased so as to produce a re- 
turn of 7 per cent. 

During the proceedings the rates in 
the Los Angeles area were drawn into 
the controversy. These rates were 
found to produce a return of 9 per 
cent, which fact, the Commission 
thought, called for a corresponding 
reduction to a 7 per cent level. 

In disposing of the controversy the 
Commission made two orders, one in- 
creasing rates for San Francisco and 
one reducing rates for Los Angeles 
so that both rates, as ordered, are cal- 
culated to produce a rate of approxi- 
mately 7 per cent of the fair value of 
the property used in the respective 
service areas. In doing this the Com- 
mission laid down what has_ been 
called the “ceiling rule” which is likely 
to become quite widely discussed. 

The ceiling rule is predicated upon 
the theory that a “ceiling” exists for 
the profits of a California public util- 
ity and a company with a statewide 
business earning a reasonable return 
as a whole may not be allowed to 
select one area where its earnings are 
less than average in order to secure a 
rate increase there, without becoming 
susceptible to a decrease in another 
section so that its entire earnings will 
not be more than the proper rate as 
found by the Commission. 

Re Pacific Teleph. & Teleg. Co. 


e 
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The Maryland Commission Exercises Jurisdiction Over a Holding 
Company’s Securities 


Far cannot escape the conclusion 
from an examination of the 
history of the telephone industry, for 
instance, that without the intercor- 
porate control exercised by the Ameri- 
can Telephone & Telegraph Company 
over local companies, the splendid co- 
ordinated long distance service now 
in existence in America would be im- 
possible. 

But the feeling that the holding 
company needs regulation seems to 
be gaining ground. Admitting its 


usefulness, the holding company has 
been objected to as a means of 
bringing local operating companies 
under foreign control—as capable of 
undermining the credit and stability 
of local service by unsound and water- 
soaked financial structures of parent 


companies—and as providing a means 
for misleading gullible investors. In 
short, while no one in this day seems 
to question seriously the useful pur- 
pose and legitimate corporate exis- 
tence of the holding company, all of 
those favoring the reformation of 
present utility regulatory methods 
seem to agree that the holding com- 
pany ought to be regulated. 

As far back as 1926, Chairman 
Prendergast of the New York State 
Comunission stated : 


“When it is possible to secure earn- 
ings to justify the prices paid for 
operating utilities represented in the 
capital issues of these holding com- 
panies, no harm is done, but there are 
possibilities of great future losses to 
the investing public because of the 
unregulated power of such holding 
companies to issue their securities, 
and because of the misapprehension 
of the investing public with regard to 


those securities. This is pointed out 
here, not because of its particular ap- 
plication to the instant case, but to 
again call attention to the fact that 
the legislature of the state of New 
York has not conferred upon this 
Commission the power of regulation 
over such holding companies to the 
same extent and for the same rea- 
sons that capital issues of operating 
companies are now regulated.” 


Sut agreeing that the holding com- 
pany ought to be regulated is some- 
thing quite different from formulat- 
ing a legal method of regulating it. 
There is serious doubt whether a non- 
operating holding company can, by 
legal reasoning, be held to be a public 
utility. If it is not a public utility it 
is difficult to see how it can be law- 
fully regulated to the full extent that 
utilities are regulated. 

But on the question of the regula- 
tion of security issues we have recent- 
ly been given an important precedent 
by the Maryland Commission. With- 
out any special legislation, the Free 
State Commission has exercised con- 
trol over the issue of securities by a 
Maryland holding company under a 
general statute extending the jurisdic- 
tion of that Commission to the “per- 
sons or corporations owning, leasing, 
operating, or controlling” the manu- 
facture, sale, and distribution of gas 
within the state. 

Application was made by the Cen- 
tral Public Service Company of 
Maryland for authority to issue se- 
curities. This company owns the con- 
trolling stock of the Central Gas & 
Electric Company, a foreign corpora- 
tion, which in turn owns the control- 
ling interest in the Hagerstown Light 
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& Heat Company, operating a gas 
plant in Maryland. Acting upon the 
advice of its General Counsel, Hon. 
\V. Cabell Bruce, former United 
States Senator for Maryland, the 
Commission held the statute gave to 
it authority to regulate the security 
issues Of holding companies control- 
ling local operating subsidiaries as far 
as and to the extent that they might 
affect the welfare of the local operat- 
ing utility or its ability to discharge 
its corporate duties. Nor is this 
power of the Commission lessened, in 
the opinion of Mr. Bruce, by the fact 
that the control exercised by the local 
holding company reaches the local 
operating subsidiary through an inter- 
mediate foreign holding company. 
Defining the limitations of the Com- 
mission jurisdiction over holding 
companies, Mr. Bruce’s opinion 
stated : 


“Only to the extent that the appli- 
cation of the amounts, proposed to be 
raised by the Central Public Service 
Corporation, will, or may, affect the 
Hagerstown Light & Heat Company 
of Washington county, in the per- 


e 


formance of its corporate functions, 
as a gas corporation, has the Com- 
mission any interest in them, such as 
to justify an inquiry by it into the 
manner in which they are to be ex- 
pended. Obviously, the Commission 
has no jurisdiction over mere hold- 
ing companies, except where their 
holdings carry with them the control 
of some public utility within the state 
of Maryland, over which the Com- 
mission has jurisdiction, and even 
then, when the corporation control- 
ling such public utility, owns, oper- 
ates, manages, or controls other pub- 
lic utilities, in other states, and 
wishes to raise money for the benefit 
of its public utilities, both in and 
outside of the state of Maryland, the 
Commission is not invested with any 
supervisory powers over the expendi- 
ture of any part of the money in such 
other states, or the apportionment of 
the entire expenditure, as between the 
different states involved; nor, under 
those circumstances, has it the power 
to approve the wisdom or condemn 
the unwisdom of applications of por- 
tions of the whole amount, so ex- 
pended, to the corporate requirements 
of such of the public utilities as exist 
in other states than Maryland.” 


Re Central Public Service Corporation, No. 
2996. 


The Submetering of Electric Current Is Condemned by the 
New Jersey Supreme Court 


6 ews tendency of modern com- 
merce is away from unnecessary 
intermediate agencies and toward a 
reduction of trade to the essential 
steps of production, distribution, and 
consumption. In other words, we are 
getting rid of the middleman and the 
jobber. The recent policy of certain 
nationally known mail order merchan- 
dising houses in placing their stores 
and selling many articles which they 
themselves produce in many of our 


large cities is but one more indication 
of the movement towards bringing the 
consumer and the producer nearer to- 
gether. The tremendous success of 
chain stores in recent years is another 
example of what can be saved by 
eliminating the middleman. 

Utility service being of compara- 
tively recent birth has never had to 
go through this period of adjustment, 
or at least it was never expected to. 
Telephones, electric, and gas services, 
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from their very character, have been as a unit of operation and, by keep- Nat 
sold directly from the producer to the ing its paraphernalia off the public buil 
consumer without a middleman. Very sailiey, Me sragece Be Pence ini 
recetitly there have been attempts to Board of Public Utility Commission- law 
inject the middleman into the electric ers, take its power through a master gre 
business. Apartment house operators meter somewhere in the square, and bot 
in larger cities have conceived the idea compete with the utility for sale and It | 
of buying current at wholesale rates wear the various users within as 
through a master meter and reselling pea ay —— isle 
it at a profit to their tenants, through Phis decision, which is apparently it § 
private meters. This retailing of the first official pronouncement of a tio 
electric current, or “submetering” as Court of record dwelling on this sub- me 
it has been called, is beginning to meet J€*' also held that a refusal by a pub- so 
united opposition from electric com- lic utility to sell electric current to an Di 
panies which see in it not only evasion ®Partment house owner for the pur- los 

of regulation but an impairment of P°¢ of being remetered and resold to 
service and the good will of the com- ‘nants, is not violating such owner's ste 
munity, . constitutional property rights. tr: 
Any effort to revive an unneces- The re seaman coe: mie ha 
sary intermediary agency in the chan- “The Board of Public Utility Com- ¥ 
nels of modern commerce in this day i nes ng a “( 
and age would appear, in the face of control over, desis nana so long fr 
the modern tendency already men- as it is in the ownership of the util- m 
tioned, to be reactionary. Any effort ity; and such Board has power to fix o 
to saddle upon the ultimate consumer just and reasonable classifications, fc 
the additional cost of an unnecessary = vith grrr ig! mary to be furnished tc 

intermediary agent is beginning to “Tt he he uniform practice and 
be suspected as a species of graft, if policy of the utility to refuse to sell 1 
the language of the supreme court of electric current at wholesale to a re- G 
New Jersey in the most recent con- tailer for redistribution and resale by 1 
demnation of this factor is to be taken —-A “4 be a gr wll pets 5 tl 
as a criterion. The opinion written rm map tse a io mat pe sh, sercenay b 
by Judge Case stated: and the action of the Board 3 Public . 

- Utility Commissioners in refusing to 

“Tf the utility should be compelled «7: 
to submit to this practice it co ae St ee — 7 
ceivable that the meter company, or unlawful exercise of power.” : t 
some like Cee could become a Sixty-seven South Munn, Inc. v. Board of . 
very real competitor. The meter  puplic Utility Commissioners of N. J. et al. U 
company could take each square block No. 228. ‘ 

& 
t 
A Move for Higher Railway Fares Is Disapproved by the ( 
Capitol City Commission 





a eer perennial street again. Washington, D. C., is noted 
railway troubles are being aired for more than being the seat of the 
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Nation’s capitol with its beautiful 
buildings and grounds. It is unique 
in its system of government in that all 
laws are made directly by the Con- 
egress of the United States. This has 
both advantages and disadvantages. 
It probably assures the capitol city of 
a superior brand of legislation as leg- 
islation goes, but on the other hand, 
it sometimes hampers the administra- 
tion of city affairs because Congress 
meets only once a year and is usually 
so busy when it does meet that many 
District of Columbia measures are 
lost in the shuffle. 

Washington’s street car troubles 
started many years ago when the 
transit business developed in the 
hands of two rival companies, the 
Capitol Traction Company or the 
“Green Line,” as the citizens call it 
from the emerald hue of its equip- 
ment, and the Washington Railway & 
Electric Company whose initials also 
form a nickname used by the citizens ; 
to wit, ““Wreco.” 

The Wreco operates lines for the 
most part in outlying districts. The 
Green Line routes are through the 
more central districts which means 
that the Green Line has in the past 
been able to make a little more profit 
at the same rate of fare than the 
Wreco. Nevertheless, many of the 
rival lines are in substantial competi- 
tion with each other which gives rise 
to a peculiar situation necessitating a 
uniform fare for both lines. 

For instance, if the Wreco were 
permitted to charge 10 cents while 
the Green Line was permitted to 
charge only 8, the great bulk of pat- 
ronage would be driven from the 
Wreco to the Green Line with the re- 
sult that the Wreco would be worse 
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off than ever notwithstanding its in- 


crease. On the other hand, to in- 
crease both fares uniformly so as to 
give the Wreco a fair return would, 
in the opinion of former District 
Commissions, result in an excessive 
rate for the Green Line. This has 
been disputed by the Green Line but 
public sentiment is in favor of the 
proposition that the only final solu- 
tion of the problem is the merger of 
the two companies, and former Com- 
missions have agreed that until that 
event comes to pass there should be 
but one level of rates in the District. 
This is where Congress comes into 
the tangle. The law provides that 
no merger approved by the District 
Commission can be valid until it is 
also approved by Congress. There 
have been numerous proposals for a 
merger but nothing so far has come 
of them. One got as far as Congress 
after having been approved by the 
former District Commission but died 
a natural death in the Senate commit- 
tee for the District of Columbia. 
Last June both companies asked 
the District Commission for a higher 
fare. The Commission has recently 
denied this request in such a manner 
as to indicate that as far as the Com- 
mission is concerned the companies 
will either revive the merger negotia- 
tions and carry them through or go 
along with the present fare basis in- 
definitely. The Commission felt that 
the companies had failed to sustain 
their burden of proof in support of 
their claim for a 10-cent cash fare. 
It was pointed out that there is no 
existing valuation which can serve as 
the basis for determination of the 
fairness of existing or proposed fares. 
The Commission declared that dif- 











PUBLIC UTILITIES FORTNIGHTLY 


ferent accounting methods employed 
by the companies make it impossible 
to fix expenses and revenues, and that 
the companies have failed or refused 
to put into practice admitted econo- 
mies which would result from unified 
operation. 
The Commission stated: 


“The record contains evidence of 
estimates that the economies result- 
ing from a corporate merger of the 
two companies would total as much 
as one million dollars per year. 
While it is true that these are esti- 
mates only, and the savings resulting 
from a merger cannot be known with 
accuracy in advance of its conclusion, 
the character of the evidence leads 
the Commission to believe that it is 
worthy of credence, and that the 
possible economies are under, rather 
than over stated. 

“Granting the correctness of this 
last statement, it is at once apparent 
that the two companies have in their 
own hands the remedy for the con- 
ditions of which they complain, with- 
out further taxing, for their benefit, 
those whom they serve. The com- 
bined increase in net revenues which 
the two companies estimate (and 
again but an estimate) which would 
follow the increased fare sought, is 
about $900,000 ; the estimated savings 
due to unification, if as estimated, 
about $1,000,000 if realized, would, 
therefore, produce a larger net re- 
turn than the higher fares.” 


An interesting feature of the opin- 
ion was the announcement by the 
Commission that the case was not 
closed and that additional testimony 
would be taken. This was construed 


in some quarters as a move by the 
Commission to cut the ground from 
under a possible appeal by the com- 
panies to the courts from the Com- 
mission’s ruling. The Washington 
Post stated November 14, 1929: 


“Possibly with a view to forestal- 
ling a court attack on its refusal to 
increase fares, the Commission told 
the companies that they could sub- 
mit whatever additional evidence they 
might have to bolster up the inade- 
quate case they already have present- 
ed at public hearings extending over 
several weeks.” 


Joint use of tracks, valuation, and 
merger are said to be the three out- 
standing factors remaining in the sit- 
uation. The Commission denied that 
it would attempt to force the com- 
panies into the economies suggested 
from the joint use of facilities. The 
opinion stated on this point: 


“While the record indicates that 
economies might be effected and the 
service even improved in this way 
there is no way of gauging with ac- 
curacy the amount by which the cost 
of operating the lines could be thus 
reduced. 

“*Furthermore, the study which 
the Commission has made suggests 
that without the hearty co-operation 
of the still competing companies and 
without an agreement on their part 
to inaugurate unified operating con- 
trol, a difficult matter while they are 
separate entities, the probability of 
substantial savings in the operating 
departments is quite remote.’ ” 

Re Capital Traction Co. Formal Case No. 
205, Order No. 807. 


A Revocable Permit Law Is Declared Unconstitutional 
in Oklahoma 


D URING the past few months there 
has been reported in these pages 


several instances of regulatory trou- 
bles resulting from the expiration of 
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term franchises. The term franchise 
like the rate franchise is a two-edged 
sword. The utility may on the ex- 
piration of its franchise be glad of 
the opportunity to relieve itself from 
the obligation of service. More like- 
ly a municipality may use the expira- 
tion of a franchise as a means to 
exact more favorable terms for the 
privilege of granting renewal. 

This sort of regulation is likely to 
result in hardship to the utility as it 
was in one case when a city was able 
to buy its entire traction system at a 
bargain price because otherwise the 
utility would be compelled to tear it 
up and sell it for junk. But ultimate- 
ly it can also prejudice the public by 
irightening capital out of the field and 
impairing the financial security of the 
service. In any event, fair play and 
sound economics have dictated a more 
practical system for the regulation of 
the right of a utility to serve. This 
system, known as the indeterminate 
permit, is being received with more 
favor as evidenced by the number of 
states adopting it as a regulatory pol- 
icy. 

The plan allows the utilities to sur- 
render local franchises in return for 
a permit terminable only on the exer- 
cise of an option by municipalities to 
take over the services upon the pay- 
ment of fair compensation. Other- 
wise the companies are free to go on 
serving without the bugaboo of fran- 
chise expiration frightening them, 
subject, of course, to official regula- 
tion both as to rates and service. This 
is said to keep the utility’s mind on 
its business, to attract capital more 
readily, and is generally supposed to 
result in more adequate service at a 
fairer rate than in a situation where a 
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utility is disposed to make all the 
profit it can for one 20-year period 
for fear that it may not be given an- 
other opportunity to make anything. 

But this movement has recently re- 
ceived a set-back in Oklahoma. In 
1925 that state passed a “revocable 
permit” law permitting utilities to 
surrender municipal franchises in re- 
turn for permits revocable only by 
legislative action. It has just been 
declared unconstitutional by the Okla- 
homa supreme court. 

Three specific grounds were set 
forth by Justice Swindall, writing the 
opinion of the court, on which he 
holds the statute to be unconstitu- 
tional. First, it is held, that the act 
authorizes the conversion of a limited 
franchise into a perpetual franchise in 
contravention of a section of the 
Oklahoma Constitution prohibiting 
perpetuities or monopolies. Secondly, 
the opinion points out that the act de- 
prives voters of municipalities of the 
right to renew or extend a franchise 
which right is reserved to the people 
by the State Constitution. The third 
ground of unconstitutionality is that 
the act deprives 25 per cent of the 
voters of a municipality from present- 
ing a petition demanding the granting 
of a franchise which right is also re- 
served to the people by the Constitu- 
tion. A dissenting opinion was filed 
by Justice Hunt. 

A petition for rehearing has been 
filed and there is indication that a 
vigorous attempt will be made to se- 
cure reconsideration of the cause by 
the court. If this fails a constitu- 
tional amendment will be necessary to 
secure the enactment of a valid rev- 
ocable permit law for Oklahoma. 


Okmulgee v. Okmulgee Gas Co. No. 18465. 








Who Should Regulate the 
New Air Transport Utilities? 


“The Department of Commerce” 
Is the Answer of— 


HIRAM BINGHAM 
UNITED STATES SENATOR FROM CONNECTICUT, AND PRESIDENT OF THE 
NATIONAL AERONAUTIC ASSOCIATION 


EVELOPMENTs in the field of 

commercial aviation during 

the last three years under the 
supervision and encouragement of the 
Department of Commerce have been 
among the country’s outstanding 
achievements. Previous to that time 
passenger and express service over 
prescribed air routes was almost un- 
known in the United States. 

Why should such a lusty three-year 
old be taken from the arms of a par- 
ent who has nurtured it, shielded it, 
guided its footsteps, given it scien- 
tific treatment, set down rules for its 
discipline, and—yes, even spanked it 
when necessary—and turned over to 
such a foster bachelor uncle as the 
Interstate Commerce Commission, 
which could merely investigate its 
progress and write a series of 
“Don'ts” for its behavior? 


_ the first place the Interstate Com- 
merce Commission is a regulatory 
The Department of Com- 
merce, in addition to possessing the 
power of regulation of aviation given 
it by Congress in May, 1926, is essen- 
tially an agency for protecting and 


body. 


promoting our industries. Aviation 


is so new, there are yet so many 
things to be learned about it, it is 
changing and improving so rapidly, 
that not only would it be inadvisable 
to take it out of the hands of the 
special group of experts who have 
been fostering it since its very be- 
ginnings, but the results of such a 
change might be disastrous. 

The very first consideration in ref- 
erence to the transfer of the regula- 
tion of this infant industry from the 
Department of Commerce to the In- 
terstate Commerce Commission is one 
of expediency. 

There has been no criticism of the 
way in which the thousands of new 
questions which are always coming up 
have been handled by the Commerce 
Department. Aviation was a particu- 
lar pet of President Hoover during 
his administration as Secretary of 
Commerce, and the progress which 
the industry has made is undeniably 
astounding. There is no particular 
virtue that I can see in transferring 
to the Interstate Commerce Commis- 
sion those powers already delegated 
to the Department of Commerce be- 
cause such aviation experts as the De- 
partment of Commerce has developed, 
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during the three years it has had ju- 
risdiction over matters pertaining to 
aviation, may almost be said to be the 
only such group of experts in the 
country. Any transfer of regulatory 
powers over aviation would practical- 
ly necessitate the transfer of this 
group of men. 

Why not let them remain where 
they are? 


UDGING from some remarks which 

have been made on the floor of 
the Senate and elsewhere, it would 
appear as though the Department of 
Commerce has had nothing to do with 
interstate commerce, whereas as a 
matter of fact it has dealt with com- 
merce on the water and in the air 
from the beginning of its existence. 
The Committee on Commerce in 
the Senate has had bills relating to 
civil aeronautics referred to it with- 
out question year after year and Con- 
gress after Congress until, in 1926, 
an air commerce act, having been 
before that committee for several 
months, was finally passed by the 
Congress. 

In that act the Secretary of Com- 
merce was directed to investigate all 
accidents and to report their causes. 
He has been doing so regularly to 
the best of his ability. Not very 
long ago, in one of the bulletins 
published by the Commerce Depart- 
ment, there was contained a complete 
summary of all the accidents in the 
year 1928, dividing them into all their 
various classes, giving their causes, 
and showing that the chief cause of 
accidents was the inexperience of 
pilots, while the next principal cause 
was the bad judgment exercised by 
pilots, more than half the accidents 
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during 1928 being directly attribut- 
able to the pilots rather than to the 
machines. 


S° far as I can see there is nothing 
to be gained, and a great deal 
would be lost, by the proposed trans- 
fer. The Aeronautics branch of the 
Department of Commerce, which in 
July had just completed its third year 
of service, reported that the founda- 
tions have been laid for a great trans- 
portation system over which swift 
aerial carriers will bear their cargoes 
of mail, express, and passengers to 
every corner of the globe. The scien- 
tific agencies in the Department have 
been co-operating to give aviation 
every boost possible. The Lighthouse 
Service took over the task of estab- 
lishing, maintaining, and operating 
aids to navigation along air routes. 
The mapping of air routes was turned 
over to the Coast and Geodetic Sur- 
vey. The Bureau of Standards has 
been particularly concerned with the 
development and improvement of aids 
to air navigation and the increasing 
of safety and comfort in flight. Work 
now under way includes research on 
radio aids, airway and airport light- 
ing investigations, wind-tunnel re- 
search, methods for reducing airplane 
noise, investigation of airplane fit- 
tings, and the testing of aircraft en- 
gines. 

In addition, the Weather Bureau, 
another Department of Commerce 
agency, has been furnishing weather 
reports to fliers. The Helium Section 
of the Bureau of Mines has been 
studying the problems of supplying 
lifting gas for lighter-than-air craft. 

The Department of Commerce, in 
general, has made provision for the 
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establishment and maintenance of 
civil airways and their equipment, in- 
cluding intermediate landing fields, 
beacon lights, and other aids to air 
navigation; the rating of air naviga- 
tion facilities; the establishment of 
air traffic rules; inspection and licens- 
ing of aircraft; examination and li- 
censing of aircraft; examination and 
licensing of airmen; the collection and 
dissemination of aeronautic informa- 
tion. Recent congressional action has 
also provided for the rating by the 
Department of Commerce of those 
flying and ground schools that apply 
for such rating. 


fore years ago there were no 
existing facilities for the exami- 
nation and licensing of aircraft and 
airmen, for the enforcement of air 
traffic rules, or for the collection and 
dissemination of aeronautic informa- 
tion. Two divisions were organized 
in the Department of Commerce to 
handle these matters—the air regula- 
tions division and the division of air- 
ports and aeronautic information. 
These two divisions, together with the 
airways division of the Bureau of 
Lighthouses, the airway mapping sec- 
tion of the Coast and Geodetic Sur- 
vey, and the aeronautic research di- 
vision of the Bureau of Standards, 
are collectively referred to as the 
Aeronautics Branch of the Depart- 
ment of Commerce. 

This branch has been ably directed 
by the Assistant Secretary of Com- 
merce for Aeronautics, William P. 
MacCracken, Jr., whose office is pro- 
vided for by the air commerce act, 
and will undoubtedly be as success- 
fully directed by his successor, Major 
Clarence M. Young, who previous to 


his promotion has been serving under 
Mr. MacCracken as Director of Aero- 
nautics. 

What all this means to the flying 
public today is that no concern can 
manufacture an airplane or airplane 
parts until his designs have been ap- 
proved by the engineering staff of the 
Department of Commerce, and his 
finished plane cannot be licensed until 
it has been tested and found to be air- 
worthy ; that no pilot can be licensed 
until he has passed a medical exami- 
nation and actually proved by demon- 
stration to the satisfaction of Depart- 
ment of Commerce authorities that he 
is qualified to fly a plane carrying 
passengers, mail, or freight. 


| ye us look at some of the records 
of commercial aviation achieve- 
ment under the direction of the De- 
partment of Commerce: 

Up to July 1, 1929, according to 
Mr. MacCracken, “there were some 
420 municipal airports in use, 410 
private and commercial airports, and 
about 300 lighted intermediate land- 
ing fields located on the several air- 
ways, and approximately 340 marked 
auxiliary fields not counting army air- 
dromes and naval air stations. Over 
a thousand new airports are proposed 
for early development.” 

A canvass of the manufacturers 
and operators recently completed by 
the Aeronautics branch of the Depart- 
ment of Commerce showed that 
“4,346 planes of all types were pro- 
duced in the United States in 1928 
with a value at the plant of nearly 
$44,000,000, and that aircraft en- 
gines manufactured during this peri- 
od numbered 3,496, valued at $20,- 
000,000; that airplanes operating on 
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There Is No Chance for Aviation Monopolies 
Transportation to Grow 


“7 ‘HERE are two main reasons for giving any 
government commission power to regulate an 


industry. 


The first of these is where there is a 


monopolistic tendency in the industry, as in the case of 
public utilities and railway lines over fixed rights of 


way. 


“oe seems to me to be no chance for aviation 
transportation monopolies to grow up. There 
is little reason why competing aviation companies can- 
not and will not operate over the same routes in the 


future.” 





scheduled transport service flew 10,- 
500,000 miles during the year, and 
planes engaged in miscellaneous, com- 
mercial, and private flying covered 
some 60,000,000 miles. In the regu- 
lar air-transport service, 45 operating 
companies are now flying 70,000 miles 
per day carrying mail, express, and 
passengers. About 26,000 miles of 
this daily scheduled operation are be- 
ing flown during the hours of the 
night.” 


Be Interstate Commerce Com- 
mission, or any similar commis- 
sion for the control or regulation of 
aviation, would probably be given 
jurisdiction over rates, schedules, the 
number of air lines operating over a 
given route, and problems concerning 
the consolidation of companies. It 
seems highly inadvisable to me for 
any government agency at this time to 
attempt to fix the rates which aviation 
companies should charge for carrying 
passengers and freight or mail. Be- 
cause the industry is so new and so 
flexible, its operating conditions 


would probably have changed ma- 
terially before any Government Com- 
mission could assemble responsible 
persons and conduct hearings on the 
cost of airplane operations. A ruling 
today might be entirely unjust or im- 
practicable six months in the future. 

One or two illustrations may be in 
point. 

Three or four years ago the Post 
Office opened bids for carrying the air 
mail. The low bid for that service 
over a given route was between $2.70 
and $2.90 a pound. Most of the bids 
ran over $3 a pound. Today the 
price for carrying mail over that same 
route is less than 50 per cent of that 
amount. I do not believe that at that 
time any Government commission 
would have dared to set a rate at 
which air mail could have been car- 
ried, nor do I believe that any Gov- 
ernment agency today would set a 
rate at which it could be carried in 
the next two years. That great re- 
duction in price was brought about by 
the free competition of commercial 
aviation companies—a thing which 
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could never happen under Govern- 
ment regulation. 

Late in 1926, the possibility of get- 
ting commercial aviation companies 
to bid on a contract for carrying the 
air mail between Chicago and San 
Francisco, a long and difficult route, 
was being discussed. In January, 
1927, officials of commercial aviation 
companies were doubtful if the mail 
could be carried profitably over that 
route for $3 a pound. The matter 
was under discussion for a period of 
four months. When the bids were 
opened at the end of that period, one 
company secured the contract at $1.50 
a pound. Certainly no Government 
commission would have dared to fix 
a rate so low. Many aviation au- 
thorities have openly admitted they 
thought at the time that the company 
obtaining the contract would be run 
at considerable financial loss for a 
period of at least two years. <As a 
matter of fact, the firm has made 
money every year. 


 \y-wigee reason for not turning 
the problems of commercial 
aviation regulation over to the Inter- 
state Commerce Commission lies in 
the very practical consideration that 
the Commission is already swamped 
with work. Just a year ago, the aver- 
age time between the filing of papers 
in cases before the Interstate Com- 
merce Commission and the handing 
down of decisions was six hundred 
days. Since then, I am reliably in- 
formed, this time has been cut to per- 
haps a year and a half as an average 
for all cases. Some cases, of course, 
remain unsettled for years. Imagine 
having any aviation company hung up 
on a matter of its rates and schedules 


~ 


/ 


for a year and a half! Probably the 
papers filed in most cases would be 
entirely obsolete before they ever 
reached a hearing. 


oie Interstate Commerce Com- 
mission would naturally have to 
consider, in determining any case 
concerning the fixing of rates, the rate 
of depreciation of airplanes. At the 
present time no one really knows 
much about this subject. The Com- 
mission would have to conduct long, 
tedious, and technical hearings on the 
average life of airplanes. At best it 
would only get opinions, for there is 
very little reliable information on the 
subject. The question is in no way 
similar to the question of depreciation 
of railroads. The life of an engine 
on a railway line is pretty well 
known. So is the life of a freight 
car, a passenger car, and the life of 
the rails. Endurance flights within 
the past few months have given us 
some idea of the life of various parts 
of airplanes, but even that knowledge 
is in its infancy and liable to change 
tomorrow. 


S° far | have argued for the most 
part that it is not expedient to 
put the regulation of aviation under 
the Interstate Commerce Commission, 
or under any Government commission 
which would be given similar regula- 
tory powers. There will be those who 
will argue, of course, “Well, if avia- 
tion eventually will be put under the 
Interstate Commerce Commission, 
why not now?” 

But there are some excellent rea- 
sons why aviation should never at 
any time be put under such a regula- 
tory commission. 

There are two main reasons for 
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giving any Government commission 
power to regulate an industry. 

The first of these is where there is 
a monopolistic tendency in the indus- 
try, as in the case of public utilities, 
and railway lines over fixed rights of 
way. 

The second is where an industry 
occupies a fiduciary relationship to- 
ward the public, as in the case of 
warehouses. This last can be dis- 
missed at once as not applying to 
aviation. 


N°” let us see if the first of these 
reasons applies. There seems 
to me to be no chance for aviation 
transportation monopolies to grow 
up. There is little reason why com- 
peting aviation companies cannot and 
will not operate over the same routes 
in the future. Certainly there will be 
enough competition to keep the 
charges for transportation of passen- 
gers, mail, and freight down to a 
minimum. In addition there will un- 
doubtedly be individual owners oper- 
ating their own planes if air freight 
or express charges become too high. 

There are many factors inherent in 
the operation of railroads tending to 
make them monopolistic which do not 
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hundred days. 
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enter into air transportation at all. 


Railroads have been granted the 
power of eminent domain—the power 
to take for a right of way privately 
owned property when it cannot be se- 
cured at a reasonable and fair pur- 
chase price. Rightfully any privately 
owned transportation company exer- 
cising such a right as that of eminent 
domain should be subject to Govern- 
ment regulation. 

Railroads have a substantial in- 
vestment in rights of way. These 
roadbeds are not much good for 
anything save the operation of rail- 
road trains. They have little value in 
case the operations are suspended or 
discontinued. The money spent in 
grading and laying the roadbed is lost. 
The narrow strip of land has little 
resale value as real estate. The rails 
may bring a little something as scrap 
iron. From their very nature there 
will always be a limited number of 
railroads. But even the railroads 
were not put under Government 
regulation for seventy-five years after 
they came into existence. 


4 I ‘HERE are none of the above limi- 
tations in aviation. Airways do 
not have to be purchased and pre- 
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“The Interstate Commerce Commission is already swamped 
Just a year ago, the average time between the 
filing of papers in cases before the Interstate Conimerce 
Commission and the handing down of decisions was six 
Since then, I am reliably informed, this 


time has been cut to perhaps a year and a half as an aver- 


age for all cases. 
for years. 


Some cases, of course, remain unsettled 
Imagine having any aviation company hung 


up on a matter of its rates and schedules for a year and a 


half ! 


Probably the papers filed in most cases would be 


entirely obsolete before they ever reached a hearing.” 
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pared; no rails have to be laid. An 
aviation company, for instance, may 
start a passenger service between 
Washington and Cincinnati today. 
The operator may charge for a high 
grade of passenger service 20 cents a 
mile—a very high rate. He may find 
that the price is too high and drop 
his rate to 15 cents a mile. If busi- 
ness conditions warrant it, he may 
drop his rate to 10 cents within a few 
days. Perhaps he may find that he 
will have few passengers at any rate. 
He may conclude in a few days that 
there will not be enough air traffic to 
warrant his operation at any price. 
If he does, there is nothing to prevent 
his getting into his ship and going 
over to Cincinnati and starting an air- 
line between Cincinnati and Memphis. 
He can take all his properties right 
along with him. 

This hypothetical air operator did 
not have to expend money to prepare 
a line over which to operate and the 
probability is that he did not have to 
make any preparations for terminal 
facilities at either end of the line. 

In almost every city of any size in 
the country today he can rent hangar 
space to house his planes and the priv- 
ileges of landing on and of taking off 
from some local field. He is in much 
the same position as the renter of an 
apartment or of garage space in a 
large city. He can rent flying privi- 
leges and hangar space for the time 
that he needs it and when he finds 
that his business no longer warrants 
his living in that city, he can give up 
his privileges with little, if any, loss 
or inconvenience to himself. 


"T “HERE is one other point to em- 
phasize. Some people seem to 





have a vague sort of notion that if 
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the airplane companies were put un- 
der the regulation of the Interstate 
Commerce Commission their invest- 
ments in aviation might be somewhat 
safer. The answer to that is that the 
Interstate Commerce Commission has 
been unable to keep quite a number 
of railroads and street railway lines 
from going into the hands of receiy- 
ers. 

I cannot believe that the Republi- 
can party will ever permit the pas- 
sage of the bills now in both the Up- 
per and Lower Houses of Congress 
to put aviation control into the Inter- 
state Commerce Commission’s hands. 
Our policy has ever been the cham- 
pionship of progressive business; it 
has always fostered new business and 
by means of the tariff and otherwise 
has encouraged its development. 


A FTER the close of the World War, 
a large syndicate was formed 
in Britain for the purpose of purchas- 
ing obsolete British war flying ma- 
terial and vending it in the United 
States. The leaders in the Republi- 
can party, in an earnest effort to pro- 
tect our own struggling aircraft in- 
dustry, let it be known that such ma- 
terial could not be dumped here and 
sold at such figures as would have 
closed down every aircraft plant in 
the United States. Furthermore, the 
Republican party has gone on record, 
not once but several times, to foster 
aeronautics. Just as the introduction 
of obsolete aircraft material to be 
sold at a cost far below any that 
American manufacturers could ever 
hope to meet was prevented, I cannot 
help believe that the leaders in our 
party will come to the rescue of 
American aviation again. 
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oo. the defeat of this measure 
for the Interstate Commerce con- 
trol of aviation is vitally necessary, 
unless we make arrangements to 
change the personnel of the Com- 
mission entirely and replace it with 
men who have an _ aeronautical 
background. Obviously this is ridic- 
ulous. They know their jobs with 
the railroads. Let them keep at 
those jobs. Do not create new work 
for this already harassed body. As 
has been said, it takes five or six hun- 
dred days to get an opinion from the 
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Commission. 


Interstate Commerce 
Six hundred days! Why, the aircraft 
industry is developing so rapidly that 
whole types and groups of types of 
engines and planes have been brought 
into being and thrown out as obso- 
lescent in six hundred days! We have 
in the Commerce Department men 
who are familiar with the aireraft in- 
dustry, men whose efforts are largely 
responsible for putting commercial 
aviation where it is today. 

By all means let them continue the 
job. 


I N the coming issue of Pusiic Utivities FortnicGHtty—out Decem- 

ber 26—the opposing views of Senator Sam G. Bratton of New 

Mexico, (the author of the pending bill that seeks to extend the 

authority of the Interstate Commerce Commission over the air 

transport utilities), will be set forth in an article prepared exclusively 
for this magasine. 





The Unprofessional Spirit of the 
Public Utility Industry 


ne the most important handicap (to public 
utility interests) is the lack of a real esprit de corps. 
This handicap is only natural in an industry that has grown 
by such leaps and bounds. As evidence of this lack, I have 
heard more than one executive practically say, ‘I am not 
my brother’s keeper.’ Or, as one of the high officials of 
a national association put it a year or two ago: ‘Every tub 
must stand on its own bottom.’ There spoke one who had 


the outlook of the pioneer. 


At that moment, at any rate, 


he was not thinking of the public utility profession be- 
cause one of the earmarks of a profession is that all are 
members one of another, and unworthy conduct on the 
part of one brings discredit to all, just as the worthy con- 
duct.of an individual increases the prestige of all.” 


—WILLIAM E. MosHER 


DEAN OF THE SCHOOL OF CITIZENSHIP AND PUBLIC AFFAIRS, 


SYRACUSE UNIVERSITY 











How the Public Is “Exploited” 


By the Public Utilities 
By HENRY C. SPURR 


ERHAPs you recall the story of 
Pr: discovery of the diamond 

mine of Golconda told more 
than 5,000 times by Dr. Russell H. 
Conwell in his famous lecture on 
“Acres of Diamonds.” It runs some- 
thing like this: 

Not far from the River Indus there 
lived an ancient Persian by the name 
of Ali Hafed. He owned a farm 
and was a wealthy and contented man 
until one day an ancient Buddhist 
priest came along and told him about 
diamonds. The old priest informed 
Ali Hafed that if he had one diamond 
the size of his thumb he could pur- 
chase the county and if he had a mine 
of diamonds he could place his chil- 
dren upon thrones. Said Dr. Con- 
well: 

“Ali Hafed heard all about dia- 
monds, how much they were worth, 
and went to his bed that night a poor 
man. He had not lost anything, but 
he was poor because he was discon- 
tented, and discontented because he 
feared he was poor. He said, ‘I 
want a mine of diamonds,’ and he 
lay awake all night.” 

The upshot of the old priest’s visit 
was that Ali Hafed sold his farm and 
went off in search of diamonds. He 
finally wandered in vain into Europe 
and at last, discouraged and in rags 
and poverty, cast himself into the 
waters of the sea in the bay at Barce- 
lona, “where the waves come rolling 


in between the pillars of Hercules.” 

One day after Ali Hafed sold his 
farm the man who bought it led his 
camel into the garden to drink. Aft- 
er the camel had put his nose into the 
shallow water of the garden brook, 
Ali Hafed’s successor noticed a cu- 
rious flash of light from the white 
sands of the stream. He reached 
down and pulled out a black stone. 
This stone had an eye of light re- 
flecting all the hues of the rainbow. 
He took the pebble into the house, put 
it on the mantel and forgot all about 
it. 

sut when the old priest came again 
he saw the pebble on the mantel. He 
rushed up to it and shouted: “Here 
is a diamond.” Said Dr. Conwell: 


“Then together they rushed out in- 
to that old garden and stirred up the 
white sands with their fingers, and 
lo! there came up other more beauti- 
ful and valuable gems than the first. 
‘Thus,’ said the guide to me, and, 
friends, it is historically true, ‘was 
discovered the diamond mine of Gol- 
conda, the most magnificent diamond 
mine in all the history of mankind, 
excelling the Kimberly itself. The 
Kohinoor, and the Orloff of the 
crown jewels of England and Russia, 
the largest on earth, came from that 
mine.” 


Le ovens Conwell also related the 
story of a man in California 
who owned a ranch. He said: 
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“He heard they had discovered 
gold in southern California, and so 
with a passion for gold he sold his 
ranch to Colonel Sutter, and away he 
went, never to come back. Colonel 
Sutter put a mill upon a stream that 
ran through that ranch, and one day 
his little girl brought some wet sand 
from the raceway into their home 
and sifted it through her fingers be- 
fore the fire, and in that falling sand 
a visitor saw the first shining scales 
of real gold that were ever discovered 
in California. The man who had 
owned that ranch wanted gold, and 
he could have secured it for the mere 
taking. Indeed, thirty-eight millions 
of dollars have been taken out of a 
very few acres since then. About 
eight years ago I delivered this lec- 
ture in a city that stands on that 
farm, and they told me that a one- 
third owner for years and years has 
been getting one hundred and twenty 
dollars in gold every fifteen minutes, 
sleeping or waking, without taxa- 
tion.” 


Te reader can probably duplicate 
these stories of lost opportunities, 
of rainbow chasing after the mines 
of diamonds or pots of gold, which 
may be found on one’s own premises. 
But we are not recalling those tales 
primarily to show that there are acres 
of diamonds or pots of gold in our 
own backyards if we only knew it. 
We are thinking of what has been 
called the exploitation of the public 
by big business, particularly by the 
public utilities, and especially by the 
electrical utilities. 

When it is said that the public is 
being exploited, the word “exploit” is 
used in a bad sense. The implication 
is that big business is doing something 
it ought not to do; that it is getting 
the benefit of what it is doing at the 
expense of its customers. It is popu- 


lar to sympathize with the buyer and 
condemn the seller, just as at the the- 
atre we regard the landlords and 
money lenders as villains and tenants 
and borrowers who do not pay what 
they owe as heroes. We sneer at the 
landlord and the man who loans his 
money and call them “exploiters” of 
the tenant and the borrower. 

Now let us see if we cannot get 
straightened out a little on this mat- 
ter of exploitation. 


Wr were the exploiters in the 
two stories told by Dr. Conwell? 
According to the popular view they 
were Ali Hafed and the man who 
sold his farm in California to Colonel 
Sutter. Is it not the seller who is al- 
ways called the exploiter? Is it not 
the man who receives service—aside 
from labor—or buys goods who is 
always being exploited? If the buy- 
er profits by a good bargain, gets the 
goods, let us say, for less than cost. 
he is never regarded as an exploiter 
of the seller. Nor does the seller in 
such a case often complain that he is 
being exploited by the buyer. The 
man who does not pay his rent to 
his landlord does not think of himself 
as an exploiter, nor does the borrow- 
er who fails to pay back a loan regard 
himself in that light. It is the seller, 
the landlord, and the lender, who are 
spoken of as the exploiters. There- 
fore, we are strictly “within the law” 
when we state that the sellers of these 
two farms and not the purchasers 
must be regarded as the exploiters 
according to the popular conception 
of what happens in business transac- 
tions. 

You may say, however, that there 
is no evidence that these two farms 
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were not sold at a bargain before it 
was known that they contained mines 
of diamonds and gold and that if so 
there was no exploitation. If that is 
your belief, you must revise your 
ideas about exploitation. 

Is a buyer exploited by a seller 
every time goods are purchased or 
only when the buyer is charged too 
much for what he gets? If you say 
only when the buyer pays too much, 
you cannot make the blanket charge 
that the public is being exploited by 
big business simply because big busi- 
ness concerns are selling something to 
the public. It is quite common, how- 
ever, to say that big business interests 
are exploiting Mexico, Nicaragua, 
China, and other countries including 
our own, simply because they are car- 
rying on business. 

Let us return to the case of Ali 
Hafed and the man who sold the farm 
in California to Colonel Sutter. 

Suppose we say that Ali Hafed got 
a little more for his farm than farms 
in that neighborhood were selling for. 
Was the buyer exploited? He found 
on that farm acres of diamonds. 
The farm, therefore, turned out to be 
worth much more to him that he paid 
for it. Whether or not he paid more 
for that farm than other farms in the 
neighborhood were selling for he 
could hardly say he was exploited, 
in view of the fact that it developed 
into a diamond mine. If that trans- 
action was in fact an exploitation of 
the buyer he had every reason to con- 
gratulate himself on that particular 
form of exploitation. The same 
would be true of Colonel Sutter. He 
probably never thought that in the 
purchase of that farm he had been ex- 
ploited; certainly not after his dis- 


covery that it was rich in gold. Our 
sympathy in these cases is rather with 
the sellers than the buyers. 

If there were any exploitation in 
these transactions we would be in- 
clined to say that it was the sellers 
rather than the buyers who had been 
subjected to it. 


Bier how about this so-called ex- 
ploitation of the public by public 
utilities? Is the public the loser or 
the gainer as the result of this service 
and what is paid for it? Who gets 
most of the diamonds and the gold? 
Is the public better off or worse off 
than it was, for example, by reason 
of its so-called “exploitation” by the 
electrical industry ? 

Has the electrical industry put 
more money into the pockets of the 
people than it has taken out, or has 
it taken more from the people than 
it has returned? If it has fattened 
the public purse then it would seem 
that the cry of exploitation is of about 
as much force as that cry would have 
been in the case of Colonel Sutter 
and the successor of Ali Hafed. 

On general principles it must be 
apparent that the electrical industry 
must at least have given as much as 
it has received. As a new industry it 
had to struggle for a place in the sun. 
The only way it could have hoped for 
success was to have given service 
that was worth to its patrons what 
was charged for it. The business 
could not have grown to the enor- 
mous proportions it has unless its 
patrons regarded its service as beyond 
question worth more to them than 
they were required to pay for it. 


B" we do not have to rely on 
general economic principles in 
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Who Profits from This “Exploitation?” 


“— the public better off or worse off than it was, for 
example, by reason of its so-called ‘exploitation’ 


by the electrical industry? 


Has the electrical industry 


put more money into the pockets of the people than it 
has taken out, or has it taken more from the people 


than it has returned? 


"a popular idea that the public is being ex- 
ploited by big business, including public util- 
tics, rests on the false premise that the seller alone 
profits by a sale. Asarule both parties profit by such 
a transaction, the buyer as well as the seller.” 





support of an assertion that electric 
service is worth more to consumers 
than they pay for it. At the annual 
convention of the Michigan Electric 
Light Association at Mackinac Island 
this year a farmer stood up and said: 


“From actual tests I have been able 
to grind small grains for 3 cents per 
hundred pounds or 60 cents per ton 
for actual current consumed. I use 
from 150 to 200 pounds of ground 
feed daily. I used to bag it up, take 
it to town, pay 10 cents per bag to 
have it ground, bring it home and 
empty it into a bin. I estimate that 
the money actually saved by the 
motor driven feed mill over the old 
system will nearly pay my electric 
light bill. This is my proudest in- 
stallation because it not only saves 
labor but actually saves money.” 


If this installation saved both labor 
and money, is the farmer being ex- 
ploited by the electrical industry? 
One could argue, of course, that the 
farmer might possibly get his power 
a few cents cheaper per kilowatt than 
he does but that would be quite dif- 
ferent from saying that he is exploit- 
ed. If the service saves him money, 
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he is getting more from the company 
than he gives. Colonel Sutter might, 
of course, have bought his farm for 
less than he did but he would only 
have provoked a smile if he had 
claimed, after the discovery of the 
gold, that he had been exploited. 


oo literature has just been sent 
out by the Public Utilities Com- 
mission Information Bureau of Flor- 
ida, from which we take the follow- 
ing excerpt: 


“Ever take stock, lady, of the me- 
chanical equipment of your home. 
Ever count up the electric toaster, the 
electric vac cleaner, the electric wash- 
ing machine—unless you send out 
your washing—the clock contraption 
that regulates the heating plant, the 
electric fan, the contraption on the 
gas stove oven that attends to heat 
regulation, the electric dingus that 
waxes and polishes the floor, the 
gas heater that furnishes hot water 
at a simple turn of the wrist summer 
or winter, the steam cooker ; electric 
refrigeration, and more that come 
not quickly to mind? Not to speak 
of the telephone, the electric lights, 
that auto, the radio, all manner of 















life saving conveniences and necessi- 
ties inclusive of four grocery deliv- 
eries daily? Ever do it? Ever think 
and wonder how mother and grand- 
mother managed to get along with- 


out any of those?” 


This labor saving in the home is 
only one of the products of the so- 
called exploitation of the public by 
the electrical utilities. Rather than 
exploitation it is acres of diamonds to 
the women of the present generation. 
Can they get this service for less than 
they pay for it? That is a contro- 
versial question. We do not pretend 
to know. We are quite sure, how- 
ever, that the service is worth much 
more than it costs the users. They 
are reaping the advantage of the work 
of inventors and men of commercial 
genius and enterprise who have made 
this service possible. They are no 
more being exploited than was Col- 
onel Sutter or the purchaser of Ali 
Hafed’s farm. 


N an editorial appearing in Hearst’s 
Atlanta Sunday American more 
than a year ago it was said: 


“Last year Sir Ernest Benn, an 
eminent British publicist, toured 
through American industrial plants. 
In amazement, he said, ‘Nobody lifts 
anything—nobody sweats.’ 

“He saw a giant electro-magnet 
handling pig iron, with two men do- 
ing the work of one hundred and 
twenty-eight. 

“At the steel plant in Gary he saw 
an electric charging machine loading 
an open-hearth steel furnace. The 
single man operating it was doing the 
work that used to be done by 
FORTY. 

“In Baltimore he saw an electric 
unloader tilting a box car full of 
grain and emptying it in five minutes. 
The same work used to keep a swarm 
of shovelers busy for an hour.” 
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This newspaper then asked why we 
have the most prosperous and con- 
tented people in the world and why 
every class of our population from 
the day laborer up has comforts and 
luxuries which the European visitor 
simple cannot understand; and the 
newspaper’s answer was “Power.” 


A® the American people being ex- 

ploited by the electrical industry 
or are they being benefited? The A/- 
lanta Sunday American says that the 
woman who does without the help of 
electricity is burning up her looks and 
values her time at less than 3 cents an 
hour, the average cost of electric cur- 
rent. 

All of this is so, is it not? From 
the electrical industry alone the pub- 
lic is receiving acres of diamonds and 
pots of gold. If that is exploitation 
then exploitation is something the 
country has reason to be thankful for. 

It might be well to ask as an aside, 
who gets the money the public pays 
for its acres of diamonds and its pots 
of gold? When Ali Hafed sold his 
farm and the man from California 
sold his, they received all of the 
money that was paid for the land. 
But not all of the money which is 
paid for utility service goes to the 
owners of the utility, although it 
seems to be the general impression 
that it does. 

Only a comparatively small part of 
the charges ever reaches the pockets 
of the stockholders. <A large part 
goes to the labor employed in the in- 
dustry. A considerable part goes to 
labor employed in other industries 
which furnish supplies and materials 
for the utilities. Part of it goes to 
builders of the plant and equipment. 
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It is not the stockholders but for the 
most part others who profit from 
what the companies collect for their 
services. 


Bese popular idea that the public 
is being exploited by big business 
including public utilities rests on the 
false premise that the seller alone 
profits by a sale. As a rule both par- 
ties profit by such a transaction, the 
buyer as well as the seller. 

In Ali Hafed’s case he got what he 
wanted by the sale of the farm—the 
opportunity to go away and search 
for diamonds. The buyer got what 
he wanted, which was Ali Hafed’s 
land. The buyer was none the poorer 
because Ali Hafed took his money. 
The purchaser took Ali Hafed’s farm, 
which the purchaser no doubt re- 
garded as the full equivalent for his 
money. 

If you regard the matter of ex- 
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ploitation in the light of comparative 
profit, that is to say that the person 
exploited is the one who benefits the 
less by the bargain, then you must ad- 
mit that the seller may be exploited 
quite as often as the buyer. The fact 
is that the term “exploitation,” as 
used by those who attack business. 
does not mean very much. It is mere- 
ly an epithet; and the resort to epi- 
thets is usually the last resource of a 
man with a weak cause. 


F what big business, including pub- 
lic utilities, has done and is doing 
for the public amounts to exploita- 
tion, then the public has every reason 
to be grateful for this exploitation. 
It has meant acres of diamonds and 
pots of gold for the public. That big 
business has also profited does not 
mean that the public has been ex- 
ploited in the sense that term is popu- 
larly understood. 





The Effect of Utility Groupings 


Upon the Buyer 


“so is, properly speaking, not any such thing as a 
‘power trust,’ but there has been a marked tendency 
for twenty years past to group the companies, and it ts the 
holding companies, which are supposed to be more or less 
allied with each other, that people mean by the “power trust.’ 

“But there is nothing in that process which can injure the 


buyer; it really means benefit to him. 


There is not the slight- 


est danger from a combination of control of that kind, be- 
cause the holding companies have no contact with and no rela- 
tion to the buyer at all. It is the operating companies that are 
the corporations with which the buyers deal, and those are 
local companies chartered wholly within the state and wholly 
within the jurisdiction of the regulating Commission. 

If that Commission does its duty it is impossible fora power 
company to injure any one except itself.” 


—Puiie CABOT, 


PROFESSOR OF PUBLIC UTILITY MANAGEMENT, 
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THE PRACTICAL PROBLEMS IN ATTAINING of 
oO + e ass 
Uniform Utility Rates la 
mut 
ParT II 
Governor Franklin D. Roosevelt of New York recently stated that public mt 
utility rates in the telephone and electric light and power field should be ble 
made as uniform as are the railroad rates on the main and branch lines It 
of the railroads. To attain this objective it will be necessary to impose 
upon one group of ratepayers a financial burden from which another ral 
group will benefit. This involves a form of discrimination concerning ser 
which there is much difference of opinion. In this series of two articles 
Judge Ransom points out the economic and legal factors that enter into the re 
subject, and tells what progress has been made toward the standardization ya 
of utility rates in the state of New York. pe 
in 
By WILLIAM L. RANSOM - 
OF THE NEW YORK BAR 7 
MEMBER WHITMAN, RANSOM, COULSON & GOETZ m 
sc 
HE public has not often made by demonstrating periodically, before fe 
the mistake of destroying abil- some Commission or Court, that the m 
ity to serve and grow, through total amount of net earnings of this tc 
any desire to seek utility rates which or that company, or system, or the in- bi 
are merely low and cheap. dustry as a whole, does not exceed tt 
Adequacy of net revenues, as es-_ the constitutional assurance of a fair Pp 
sential to the best possible service, return. Truly enough, the rate struc- te 
the integrity of investments, and a_ ture and the return from it should 
liberal policy of extensions into out- be envisaged as a whole, but the right S 
lying areas, is the right alike of the to make competitive rates in the ex- 1 
utilities and of the public which they ercise of sound business judgment t 
serve. Where first-grade service is and the right to compel classes of I 


requisite in these outlying areas, as 
in the electric industry, it is obvious 
that the rates charged in those areas 
cannot equitably be the same, at the 
outset, as in the areas more closely 
built up and long served. There 
must be some striking of a balance, 
between the new and the old; each 
must fairly pay its way. 


B uT the electric industry cannot ex- 
pect to grow and hold public con- 
fidence as to its rate policies, merely 


customers to pay their own way, and 
to excuse them from paying more 
than their own way, may alike be in- 
sisted upon. There are signs of pub- 
lic questioning of ancient forms of 
rates, still in effect. 

It is the right of the utilities that 
rates shall be kept such as to yield an 
adequate return, and such an ade- 
quacy of utility revenues as a whole 
is also in the public interest, no less 
than the prevention of excessive 
charges. But there is no public right 
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of any class of utility customers any- 
where to be served at a loss, and no 
right of any class of customers any- 
where to insist that a substantial part 
of the cost of serving them shall be 
assessed against and paid by other 
classes of customers, in the same com- 
munity or elsewhere in the state. 

Any and all concepts of uniformity 
must be subordinated to the reasona- 
ble fulfilment of this salutary rule. 
It is the economic necessity that the 
rates shall defray the costs of the 
service and yield a substantial annual 
return. If some customers anywhere 
pay too little, it becomes necessary and 
inevitable that other customers else- 
where pay too much. Utilities may, 
and often do, secure for themselves 
some illusion of popular or political 
favor, by cutting the rates for the 
more numerous classes of their cus- 
tomers so low that the deficiency in 
bare operating costs, as well as re- 
turn, has to be made good in large 
part by less numerous groups of cus- 
tomers and in part by utility investors. 

I do not hesitate to state my per- 
sonal belief that ostensible uniform- 
ity furthered through any such prac- 
tice in rate making violates the public 
right. 


I* any approach to the problem of 
standardization of electrical rate 
structures in New York state, as in 
the rest of the country, the following 
ing aspects challenge consideration : * 


1In a previous article (Pustic UriLites 
FortNIGHTLY for November 28, 1929), the 
writer pointed out the substantial progress 
which has been made, in New York State, 
towards greater uniformity in the forms and 
amounts of public utility rates, and then 
quoted and analyzed the demands of Gov- 
ernor Roosevelt for more drastic steps in 
that direction. 
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The existing rates do not yield 
I. excessive revenues or return. 
On any basis of valuation or return, 
the net earnings of the electric operat- 
ing companies are at a lower rate of 
return than is the constitutional right 


of the companies. The amount of 
investment required per kilowatt of 
generating capacity is generally in- 
creasing; and the rate of return 
yielded upon even the investment is 
decreasing. The average rate per 
kilowatt-hour of electrical energy sold 
to the public is steadily decreasing. 
These tendencies would create a seri- 
ous problem for any industry. 


There are many uses for which 
2 electricity is well adapted, in 
the homes of New York, and on its 
farms and in its commerce and in- 
dustry, from which electricity is to a 
large extent excluded by its present 
rates and rate forms. How many of 
us have occasionally an opportunity 
to contrast the conditions of home 
life, in homes to which electricity has 
not yet been made available, with 
those in which electrical energy has 
come to perform many of the func- 
tions for which it is suited? There 
are so many things which electricity 
can do for comfort, convenience, and 


good cheer, in lightening the drudgery 


of household and farm tasks and mak- 
ing new comforts and conveniences 
available in even the humblest homes. 
The aid of electricity has become a 
vital part of the American standard 
of living; its economic availability for 


full use is a part of the public right. 


There are millions of persons who 
would like to make full use of elec- 
tricity, particularly in the homes and 
on the farms, but who find them- 
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selves unable to do so economically 
or at all under the present rate 
schedules. This presents at once the 
duty and a large part of the oppor- 
tunity of every public officer and 
company executive charged with any 
responsibility as to the matter. Jt is 
time to stop playing petty politics, 
against the real interests of regular 
and substantial users of electricity. 


THE situation seems the more 
3 surprising and lamentable when 
analysis discloses that the electric 
companies could in fact well afford 
to supply to these full-use customers 
all of the electrical service they de- 
sire at a total annual cost which they 
recognize they could well afford to 
pay. If these full-use customers were 
called on to pay only the cost of serv- 
ing them, the rates for such use could 
be made low enough to remove the 
economic barrier to the taking on of 
this business. The electric companies 
could do this without decreasing their 
present net revenues. They, in fact, 
greatly need this additional volume 
of business. They are not fulfiling 
the whole of their public function if 
they do not render the service which 
would call for it. 


From the above it clearly ap- 
4 pears that the present barrier to 
electricity’s full service in the home 
and in industry lies in the forms of 
the rates rather than in the total net 
revenues which they yield. The es- 
sential thing is that the utility shall 
not compel its full-use customers in 
the homes, on the farms, and in indus- 
try, to continue to pay also the losses 
incurred in keeping electrical service 
available at less than cost to those 
who choose to make only a limited 


and occasional use of electricity, re- 
gardless of the price. It is not a 
question of the price paid per kilo- 
watt hour for the first few kilo- 
watt hours (or less) supplied to the 
domestic customer, so long as every 
customer using that quantity or 
less pays the cost of supplying 
that initial quantity to him. The 
real factor is the total amount of 
money a domestic customer would 
be called upon to pay under your rate 
schedule for the total amount of elec- 
trical energy he desires to use and 
could economically use in saving 
drudgery and the furthering of bet- 
ter standards of living. The average 
cost to him of all the electricity he 
uses 1s more important than the price 
he pays for the small initial quantity 
or less, and a form of rate under 
which many customers do not defray 
at all the cost of supplying this initial 
quantity or keeping it available has a 
deterrent effect on other consump- 
tion. If the present rate structure 
makes a home owner pay an average 
of, let us say, 6 or 7 cents a kilowatt 
hour for a relatively small quantity 
of energy, whereas he would be glad 
to use a much larger quantity for a 
variety of labor-saving uses, for 
which he could afford to pay an aver- 
age of 3 cents, the rate schedule must 
be seriously at fault, provided the 
company could well afford to supply 
him the larger quantity of energy at 
the price he could afford to pay. 


S Perhaps the most potent factor 

in excluding from the Ameri- 
can home the full service of that most 
efficient aid to comfort, leisure, and 
convenience, has been and is the form 
of rate, usually a “uniform” or “flat” 
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rate, under which all of these full-use 
customers—regular and_ substantial 
users of electricity in the home and 
factory—have to make good the 
heavy deficiency incurred in serving 
many casual, convenience, or limited 
users who wish electric service kept 
continuously available to them, but 
do not wish to use it in regular or 
substantial quantities throughout the 
year. This anomaly has readily pro- 
duced the condition under which a 
rate structure yielding less revenue 
than the company is entitled to, pro- 
duces kilowatt-hour rates, neverthe- 
less, so high as to penalize the regu- 
lar and substantial users and bar the 
way to full use of electricity in the 
American homes and in American in- 
dustry. 


D poss the rate for gas and elec- 
tric service should and need not 
be uniform, per 1,000 cubic feet of 
gas or per kilowatt hour of electricity 
sold, has been held by the New York 
Court of Appeals, in a luminous opin- 
ion by Judge Cardozo, in City of 
Rochester v. Rochester Gas & Elec- 
tric Corporation, 233 N. Y. 39. In 
that case the Court of Appeals had 
before it the 1921 legislation, previ- 
ously quoted in this article, by which 
the legislature specifically authorized 
differentials in rates according to 
quantity used, time of use, duration 
of use, purpose of use, and other rea- 
sonable factors. The opinion of the 
Court, per Cardozo, J., said (pages 


47-48) : 


. . . We start with the rec- 
ognition of the truth that perfect 
equality in operation as well as in 
form is not to be attained by any 
scheme of rates. Classification is not 
forbidden, if founded upon reason, 
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and not upon caprice or favor. There 
are those who think that a schedule 
which does not impose a service 
charge is discriminatory, since it 
shifts upon some consumers the bur- 
den of carrying the others. Oc- 
casional hardships there will be 
with any plan. It is a question large- 
ly of degree. The argument against 
the charge seems to rest upon the 
assumption that unjust discrimina- 
tion inheres in every rate that is not 
a flat or uniform rate for every foot 
of gas supplied. The scale of charges 
must not be graduated, it is said, so 
as to adapt the payment to the cost. 
3ut that has never been the rule of 
rate making for public service cor- 
porations. Varying charges are not 
prohibited always and everywhere, 
but only varying charges for like 
services in substantially similar cir- 
cumstances or conditions. The com- 
muter does not pay the same rate as 
the occasional traveler. The ship- 
per by carluad is not charged as the 
shipper of a single package. Tele- 
phone rates per message are lowered 
as the number of messages increase 
(Cf. N. Y. Telephone Co. v. Siegel- 
Cooper Co. 202 N. Y. 502). Charges 
for water vary with the quantity 
consumed (Silkman v. Bd. of Water 
Commissioners, Yonkers, 152 N. Y. 
327, 330). If there was any doubt 
that rates for gas are subject to like 
tests, the doubt has been removed by 
recent amendments of the statute. 
9 


“We are told that the plaintiff, 
being a public service cor- 
poration, is bound to serve, and that 
since it is bound to serve, it may not 
charge inactive accounts for main- 
taining facilities for service. The 
conclusion does not follow from the 
premise. The law imposes the duty 
to establish connections for the 
householder who demands them, but 
it does not impose the duty either to 
install or to maintain gratuitously. 


A service charge is not something in 
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When Uniform Rates Violate the Public Right 
a | T is the economic necessity that the rates shall de- 

fray the costs of the service and yield a sub- 
stantial annual return. If some customers anywhere 
pay too little, it becomes necessary and inevitable that 
other customers elsewhere pay too much. 


“T po not hesitate to state my personal belief that 
ostensible uniformity furthered through any such 
practice in rate making violates the public right.” 








addition to the price that would 
otherwise be fair and reasonable. It 
enters into the price of the com- 
modity, not as an element of addi- 
tion, but as an item of deduction. 
In the case at hand, the finding is 
that if the service charge were 
dropped, the price of gas, now $1.30 
per thousand cubic feet, would be- 
come $1.45. The revenues of the 
company are the same whether rates 
are computed on the one basis or the 
other. The variance is solely in the 
distribution of the burden.” 


ak i expenses of a gas com- 
pany are incurred partly in 
manufacture and partly in distribu- 
tion. Its income must be adequate 
to reimburse it for the one outlay as 
for the other. Expenses of manu- 
facture may be apportioned among 
consumers in proportion to the quan- 
tity of gas consumed. Expenses of 
distribution in their division may 
follow other lines. Some ,semain 
constant whether consumers are few 
or many. Others increase or dimin- 
ish at a uniform rate with the num- 
ber of the patrons. A service charge 
is an attempt to make the incidence 
of the burden as wide as the inci- 
dence of the benefit. From all the 
items included in the cost of distribu- 
tion it segregates, and divides per 
capita, those dependent upon num- 
bers. Such items there always are. 
Whenever a building is connected 
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with a main, there is expense which 
continues while the connection is 
maintained. This expense will be 
the same though only a trifling quan- 
tity of gas, or even none at all, is 
used by the householder requiring 
the connection. In the absence of a 
service charge or some similar de- 
vice, there is the benefit of facilities, 
which would otherwise be needless, 
without the burden of contributing 
to the cost of supplying or maintain- 
ing them. The householder who 
closes his dwelling for the summer, 
and pays nothing in the interval, 
shifts the cost of maintenance in- 
curred in his behalf to the house- 
holder whose dwelling is open 
throughout the year. The occupant 
who consumes something, but not 
enough to pay his share of the ex- 
pense, is carried by his neighbors 
when rates are increased to compen- 
sate for profitless accounts. Some- 
times this result is avoided through 
the device of a minimum bill, which 
differs from a service charge in this 
only, that the charge is absorbed and 
disappears when the minimum is 
reached. For the man who does not 
take anything, or less than the amount 
prescribed, the two devices are the 
same. Each is an expedient for 
maintaining the equilibrium between 
service and requital.” 


i ye United States Court, within 


the state of New York, has 
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passed upon the question whether a 
public right is violated by a uniform- 
ity in rates which bears no close re- 
lationship to the actualities of the 
cost of serving different classes of 
customers.? A utility customer who 
wished to become a substantial and 
regular user of gas brought suit 
against the gas company. The plain- 
tiff customer was being charged a 
uniform flat or straight-meter rate, 
paid by all customers in that com- 
munity alike, for each thousand cubic 
feet of gas consumed. Those to 
whom gas service was kept available 
paid nothing at all unless they con- 
sumed some gas, and if they used gas 
only occasionally and in slight quan- 
tities they paid only the same flat unit 
rate as did the regular and substantial 
users in the homes and in industry. 

The plaintiff customer claimed and 
proved that such a uniform rate struc- 
ture violated the actualities of the 
relative costs of service; that the flat 
rate compelled the regular and sub- 
stantial users to pay excessive sums 
for gas service; and that the prop- 
erty rights of the customer were vio- 
lated by a form of rates which pre- 
vented it from making regular and 
substantial use of gas in the quanti- 
ties which he could economically 
utilize. 

The Federal Court held, in an opin- 
ion by Judge Hazel, that the custom- 
ers’ complaint was sound in law; 
that the right of the customers to 
service at a reasonable rate, without 
advantage or disadvantage as com- 
pared with other customers, is in the 
nature of “a property right which en- 


2United States Light & Heat Corp. v. 
Niagara Falls Gas & E. L. Co. (1927) 23 
F, (2d) 719, P.U.R.1927E, 749. 
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titled the parties to equal protection 
and treatment ;” that this right of the 
public was violated by a flat rate 
which failed to take into account the 
actual costs of serving different 
classes of customers; and that a stat- 
ute which compelled the continuance 
of such a flat rate and prevented a 
service charge violated the constitu- 
tional rights of the customers. The 
Court said: 

“No essential difference is _per- 
ceived between one who actually uses 
the gas, paying an inordinate rate, 
and one who, in good faith, desires 


to become a customer but is estopped 
by an excessive exaction.” 


Here, then, is an economic malad- 
justment, a serious infringement of 
the public right as to reasonableness 
of rates. It may not be necessary 
here to go as far as the Court did in 
holding that an unsoundly uniform 
rate structure violates a property 
right, but it would be hard to escape 
the fact that it violates a public right. 


| ie the report adopted by the New 
York Commission in Case No. 79, 
on August 30, 1922, as to gas rates 
in New York city, the Commission 
said : 


“A flat rate method of charging is 
essentially discriminatory. Under its 
operations, certain consumers are 
charged excessive amounts, while 
others are carried at a loss.” 


The Commission then proceeded to 
demonstrate the accuracy of its con- 
demnation of a “flat” or uniform rate. 
In the opinion adopted by the Com- 
mission on July 18, 1929, it was said,® 
inter alia: 


3 Customers for Gas v. Brooklyn Borough 
Gas Co. P.U.R.1929D, 433, 440, 445, 447. 
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Should the City Dweller Pay the 
Farmer’s Electric Bills? 
“— may well be doubted whether urban dwellers, in 
any section of the state, will welcome any further 
suggestion that the Commission should compel them to 
pay any part of the electric biils of farmers or of house- 


holders in sparsely settled regions. 
with the conditions and costs of service. 


Rates now vary 
In some 


localities, large amounts of energy are sold for less 
than a cent per kilowatt hour; in other localities, the 
rates exceed 12 cents per kilowatt hour. 


“A RE these now to be averaged, and some custom- 
ers compelled to defray the cost of serving 


others at a loss?” 





“A rate system which relieves the 
individual consumer of costs directly 
and solely imposed by him, and 
passes the deficiency thus created on 
to other consumers, creates an un- 
just and unreasonable rate. 

“The record indicates that unless 
the convenience user is required to 
pay his fair share of consumer costs, 
or those costs due to his own initia- 
tive, as distinguished from com- 
modity costs, they must be paid by 
other users of gas. It follows that 
a continuation of the flat rate means 
a tendency to an increased cost to 
consumers and a restriction on any 
decrease of cost to those who wish 
to avail themselves of an increasing 
service. : 

“Under the flat rate, if the con- 
sumption was too small, the rate was 
too low, and if the consumption was 
large, the rate was too high.” 

There may be disagreement as to 
just what elements of cost need to be 
taken into account in departing from 
“uniform rates for all citizens,” but 
in New York there will hardly be 
serious disagreement with the princi- 
ples laid down in these decisions of 


the Court and the Commission. These 
economic principles may be helpful in 
passing upon the aspects of uniform- 
ity stressed by Governor Roosevelt. 


iy may be noted that the chief exec- 
utive of New York seeks a result 
as to rates which can be furthered 
only through the development of the 
larger, unified utility systems which 
he has at other times opposed. 

For example: the Public Service 
Company of Northern Illinois, whose 
territory covers about 6,000 square 
miles in areas adjacent to Chicago, 
has practicai uniformity of electric 
rates within the classes of consump- 
tion and its territory is divided into 
three zones as to gas rates, as there 
are three production centers where 
the costs actually differ. Obviously, 
no such uniformity in either electric 
or gas rates could be secured over so 
large an area, if it still were served 
by a multitude of local companies. 
Common ownership and operation of 
all of these properties have enabled 
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numerous and substantial reductions 
in rates and the achievement of a far- 


flung uniformity as well. The same 
fact has been demonstrated in New 
York city and elsewhere in the state. 
Uniformity in the forms and amounts 
of rates can be substantially advanced 
only where large corporate units are 
in position to average the costs and 
conditions. 

The suggestion of enforcing an 
artificial uniformity disregards the 
tremendous differences in distribution 
investment and costs, as between ur- 
ban areas and those which are rural 
or sparsely settled. 

Three customers per pole represent 
say $20 investment each. 

One customer per pole represents 
say $60 investment each. 

To enforce a rule of uniformity 
in rates to all four of these customers 
involves increase in the cost of 
service to three out of four. This 
becomes practicable at all only if the 
corporate unit has been made so large 
that the higher cost customers can 
be averaged in with the rest, with- 
out raising the average too high. Un- 
less the unit is made so large as to 
permit this kind of averaging, “uni- 
formity in rates for all citizens’ be- 
comes an impossible concept; even in 
Ontario, while the energy charge does 
not differ substantially, the fixed 
charge is far from uniform and varies 
from 25 cents to $7 per customer per 
month. 


peng in rates would in- 
volve some consequences to 
which Governor Roosevelt has not 
referred in his addresses in urban 
centers. It is well known that the 
investment in distribution properties 
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is much more, per customer, in out- 
lying regions than in the thickly set- 
tled areas. Equality in rates would 
compel the city dweller to pay rates 
yielding a return upon more than the 
amount of properties required to 
serve him. 

If, for example, it be illustratively 
assumed that in the gas business the 
average investment in useful prop- 
erty per customer exceeds $325 in 
Westchester county and exceeds $400 
on Long Island outside of New York 
city, but is less than $225 per custom- 
er on Manhattan Island, it is ap- 
parent that Manhattan customers 
would suffer from an averaged, uni- 
form rate for Manhattan, Westches- 
ter, and Long Island. 

It may well be doubted whether ur- 
ban dwellers, in any section of the 
state, will welcome any further sug- 
gestion that the Commission should 
compel them to pay any part of the 
electric bills of farmers or of house- 
holders in sparsely settled regions. 
Rates now vary with the conditions 
and costs of service. In some locali- 
ties, large amounts of energy are sold 
for less than a cent per kilowatt hour ; 
in other localities, the rates exceed 
12 cents per kilowatt hour. 

Are these now to be averaged, and 
some customers compelled to defray 
the cost of serving others at a loss? 

In the nature of the respective serv- 
ices, such an averaging towards uni- 
formity of rates would substantially 
increase electric and gas rates in the 
urban areas, and would substantially 
increase telephone rates in the vil- 
lages and on the farms. Many cus- 
tomers would necessarily experi- 
ence increases in their rates; others 
would receive decreases; and many 
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economic adjustments would suffer. 


FA poer-enge query which has al- 
ready been raised, as to the 
extent to which uniformity may de- 
sirably be enforced, concerns the mu- 
nicipalities which vend public utility 
service, principally electricity. At the 
opening of the state-wide hearings be- 
fore the Commission on January 15, 
1929, in its Case No. 5259, as to uni- 
form rates, the corporation counsel 
of the city of Jamestown, which 
operates an aggressive municipal 
lighting plant in competition with a 
private company, inquired : 

“Ts it the purpose of the Commis- 
sion, in establishing a uniform meth- 
od of making rates, to make that 
method uniform throughout the state 
and compulsory upon all producers 
of electric current ?” 


He was assured by the Commission 
that such was its purpose, and that 
“the uniform form of schedule should 
apply to municipalities serving elec- 
tric current.” If the state govern- 
ment is to enforce a greater uniform- 
ity of rates as in the public interest, 
should not municipal vendors of util- 
ity service be the first to conform? 


A’ to the claimed analogy that 
utility rates should be con- 
formed to a supposed substantial 
uniformity of steam railroad rates 
throughout the state, the following 
analysis may be noted: 

(1) It presupposes the existence of 
large state-wide operating systems, 
rather than smaller local units. 

(2) Owing to the present uniform- 
ity of rate per mile on the railroads, 
new tracks are not being laid at all, 
to reach and serve isolated communi- 


ties, and much trackage formerly built 
is being abandoned. : 

(3) As to electric, gas, or tele- 
phone service, the public would never 
be satisfied with or submit to the pol- 
icy necessarily pursued by the rail- 
roads, as to making extensions of 
lines and increases of service, under 
the uniform rate per mile for con- 
gested and sparsely settled districts 
alike. 

(4) The supposed uniformity of 
railroad rates does not go so far as 
to make the analogy close and con- 
vincing. 


A: to passenger fares, the rate per 

mile may be assumed to be sub- 
stantially uniform. But the railroad 
tariffs do not say that a man who 
lives 400 miles from Syracuse may 
be transported to that city for the 
same amount of money that is paid 
by a man who lives 125 miles from 
Syracuse. Nor do the railroad tariffs 
say that each man may have a carload 
of potatoes transported to Syracuse 
for the same amount of money. 
There are wide variances in what they 
have to pay for the service of trans- 
porting their potatoes to market, and 
those differences depend on where 
they live. 

There is really no comparison be- 
tween the service rendered by, let us 
say, the New York Central railroad 
on an unprofitable branch line and 
that rendered on its main lines. An 
analogy would be that an electric 
utility in a rural region could nail two 
by fours on the fence posts and run a 
two-wire secondary down a road, and 
then let the customers take what they 
could get and pay for it at the urban 
rates. 
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Such a plan might be compensa- 
tory to the utilities, but the custom- 
ers would not stand for the resultant 
service. The quality of utility service 
in suburban and rural areas must and 
should be practically as good as in the 
urban centers. It must be as reliable 
and as nearly free from interruptions 
as it is in the cities. Obviously, the in- 
vestment in distribution properties is 
greater, per customer, in the villages 
or the country than in the congested 
centers of population. Under such 
circumstances, the rates in the sparse- 
ly settled areas must be higher unless 
the urban customers are going to pay 
part of the higher costs of serving the 
rural regions. 


N a paper entitled “Rural [lectric 

Service,” presented at the 1928 
meeting of the Association of Edison 
Illuminating Companies, Mr. G. W. 
Van Derzee soundly said: 

“The utilities cannot entertain a 
losing proposition and could not, and 
would not if they could, permanently 
burden the urban customers with 
losses sustained in furnishing cheap 
service to the rural districts. They 
wish the farmer well, and hope that 
he may become increasingly prosper- 
ous, but their good-will does not ex- 
tend so far that they will continue 
indefinitely to furnish service at a loss 
or even at the bare delivery cost. 
They must operate to pay dividends 
to their shareholders, among whom 
farmers are not the smallest class, 
and a noticeable part of distributed 
surplus in the future will be drawn 
from rural business which fair rates 
and policies will bring to them.” 


When farm products sell in every 
city in the state at the same prices as 
on the farms, it may more logically 
be expected that like uniformity may 
be attained as to the rates for public 
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Cattle on the hooi 


utility service. 
sell at ten cents per pound; steaks sell 
in the market at 50 or 60 cents per 
pound, in the restaurants, at $1.50 
and more per pound. Coal at the 
mine may now be priced at $1.50 or 
$2.00 per ton; retailed in small quan- 
tities for household uses, coal is sold 
on the basis of $15 to $20 a ton—a 
spread of one to ten, between whole- 
sale and retail prices. 


I the suggestion of “uniformity” 
in telephone rates soundly con- 
ceived? 

Shall a customer on a small rural 
exchange with 100 customers pay the 
same rate per his instrument as the 
customer on an exchange with 10,000 
customers ? 

May not the rate vary and be im- 
creased with the added number of 
customers who may be called on that 
exchange? An arbitrary untformty 
would disregard every known eco- 
nomic fact as to the costs and condi- 
tions of service. 

Are we ready to reject in advance 
and condemn, in New York, what Mr. 
Samuel Ferguson has accomplished in 
Hartford, Connecticut, by way of 
making his forms of rates more popu- 
lar. What he has done has been adouig 
the lines of allowing the customers 
to divide themselves, by their own 
choice, into groups with similar char- 
acteristics. This optional feature has 
there appeared to be good community 
psychology, but it is far removed 
from an arbitrary equalization and 
uniformity. 


| orgs only to refer to the history 
of rate making, in New York 
state as elsewhere, to bring to mind 
the fact that continuous and substan- 
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tial progress towards lower rates 
and better forms of rates has been 
achieved, without doing violence to 
existing industries or precipitating 
popular disturbance through wide- 
spread readjustments in rates. It 
may reasonably be expected that fur- 
ther improvements will take place, 
under the management of the larger 
units now ascendent in the utility 


field. In my judgment, however, such 
changes in rates and rate forms will 
be futile unless they are so designed 
as to have as their primary and direct 
objective, not the enforcing of any 
arbitrary and artificial uniformity for 
its own sake, but rather the enabling 
and encouraging of the more exten- 
sive and economical use of electricity 
in the homes and on the farms. 





Notes from a Utility Stock Owner’s Note-book 
Definitions of a Bear Market 


RENEWED Wave oF Pustic Ligui- 
pATION—Inside selling by bankers and 
investment trusts and Messrs. Durant 
and Cutten. 

Ciosinc Ratty—Steel up 3. 

INVESTMENT FAvorITES—Any stocks 
still selling 50 per cent too high. 

Init1aL Rusu or Buytnc—Some- 
thing you always just miss when try- 
ing to get rid of your stock at the 
market opening. 

InrriAL Rush oF SELLING—Some- 
thing you just catch when trying to 
get rid of stocks at the market open- 
ing. 

Scenes or Wi_p Disorper—Count- 
less customers’ men looking goggle- 
eyed and muttering, “Cripes! What'’ll 
we tell ’em now?” 

CLOGGING oF THE BroKEeraGeE House 
Facitities—Thousands of kalsomin- 
ers, stenographers, house painters, 
barbers, piano tuners, housewives, 
tree surgeons, butchers, subway 
guards, &c., all trying to get on the 
phone at once to ask, “Can’t you give 
me until Thursday?” 

Sicniricant Aspect—Something 
seen by your broker when it is too 
late to help. 

Forceo Ligumation—Something 
the small trader is said to do when 
the market is weak. 

Goop Settinc—Something the big 
trader is said to do when the market 
is weak. 

Smatt Fry—All market operators 
who own yachts drawing less than 4 
feet of water. 

ASTUTE Investors—Operators 
whose losses are kept secret. 

DarING PLuNGERS—Operators 
whose losses are known. 


Market SPECIALIST—A pretty be- 
wildered person who is well hooked, 
too. 

SumMArY SELLING—A servant girl 
calling up her broker and saying, “I 
don’t got no more money. You 
should hold it till I write mine brod- 
der in Austria.” 

Convincinc Ratty—Texas Gulf 
Sulphur up 27, Remington-Rand no 
change, Erie up 4. 

Unconvincinc Ratty—u. S. Steel 
up 12 points in an hour. 

Distress SELLINGc—“You can’t sell 
me out like that; its unconstitu- 
tional.” 

SHake-Out—A prolonged decline 
during which Mr. Mellon issues no 
statement. 

REACTIONARY Forces—Roger Bab- 
son, Col. Ayres, Jesse Livermore and 
any broker who has begun to admit 
there are stocks on the board which 
are not good for 500. 

Pivorat Issues—Those you never 
seem to own. 

OvEREXPLOITED Issues—The ones 
you always seem to have. 

SacciInc Prices—Any 
from 10 to 50 points. 

SHarp Break—Any drop of from 
11 to 51 points. 

Biue-Cuip Srtocxs—Any _ issue 
averaging a decline of 10 points a 
day. 

INVESTMENT Buyinc—A term al- 
ways used in explaining to the little 
woman why you bought a stock that 
immediately sold off. 

(Copyright, 1929) 


—H. I. PHItvirs 
(By permission) 
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Remarkable Remarks 





ArtHur T. HapLey 
Former president of Yale 
University. 


Kranc Kanc-Hu 
Professor, Nanking Govern- 
ment University. 


Puiuip CaBor 
Professor of Public Utility Man- 
agement, Harvard University. 


Harper LEecu 
Magazing writer. 


Fioyp W. Parsons 
Economist. 


Louis D. Gisss 
President of the Advertising 
Club of Boston. 


Epwarp N. Hurey 
Former chairman, U. S. 
Shipping Board. 











“Governments, constituted to preserve public safety 
and public order and determine general lines of social 
policy, are not well adapted to develop large business 
enterprises.” 

ad 

“The struggle for existence by the creation of a busy 
and noisy world is increasingly unbearable. It is neces- 
sary to work earnestly and diligently; it is also neces- 
sary to work with ease, quiet, and good taste.” 


- 

“No transaction is really profitable which is not 
profitable to both the buyer and the seller, for if one 
profits at the expense of the other the loser will not 
trade again and the winner is, therefore, really the loser 
in the long run because he has lost his customer.” 


Sd 
“The nauseous procession of one-sided ‘investigations’ 
which have characterized the history of the Senate in 
recent years, have impressed many observers as an at- 
tempt by feeble and inferior men to set up a process 
of government by brow beating and tongue lashing.” 


+ 
“Probably the most important lesson for those of us 
in the gas business is the seeming futility of our pres- 
ent plans for building up a highly desirable state of 
public ownership for utility stocks. Never has any 
program fallen more flat.” 


a 


“Department stores now turn over their investment 
from 11 to 14 times a year. Electric public utilities in 
1929 were on a capital turnover basis of once in five 
and one-half years. Thus for every dollar of new busi- 
ness secured, the public utility at the present time must 
invest $5.50.” 

- 

“The average speed of ocean cargo liners and tramp 
ships has increased only one nautical mile per hour in 
fifteen years. We have reached such a hiatus between 
our land and sea transportation that this commercial 
‘speed age’ witnesses such incongruities as a London 
importer ordering American goods by radio-telephone, 
and receiving them delivered in an 8-knot ship. In my 
opinion, this critical condition amounts almost to a 
crisis.” 
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WHAT READERS ASK 


Out of the mail bag of the Editor have come these 
questions; because they touch upon subjects of broad 
interest to those in the public utilities field, they have 
been selected for publication—together with the an- 
swers. What questions do you want to ask? 


QUESTION 

Have you any information dealing 
with the question of the supply by 
power companies of electrical energy 
to municipalities, which retail the 
same in competition with power com- 
panies? We are furnishing electrical 
energy to a number of municipalities 
whose distribution systems are im 
direct competition with ours, and as 
a result we feel that the field of opera- 
tion should be limited in our favor. 
If you have any Commission rulings 
or findings in cases analogous to ours, 
we would appreciate a reference to 
them. 


ANSWER 

This subject is discussed in the book 
“Public Utility Service and Discrimination,” 
by Ellsworth Nichols, page 181, where sev- 
eral cases are cited dealing with the general 
question of service to competitors. 

Referring more particularly to the point 
you raise, your attention is directed to Bel- 
mont 7. Laconia Gas & E. Co. (N. H.) 
P.U.R.1925C, 349, 352. The power company 
in that case based its objection to rendering 
service upon the fact that another company 
was ready and willing to serve. Chairman 
Gunnison, of the New Hampshire Commis- 
sion, however, raises the point whether the 
power company should be required to serve 
a village district which is a competitor, al- 
though the point is not decided. It is inti- 
mated that if the point had been raised, the 
power company might have been excused 
from serving a competitor. 

Three other cases involving the furnish- 
ing of electricity where there may be com- 
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petition are Frankel Bros. v. New York Edi- 
son Co. 4 P. S. C. R. (1st Dist. N. Y.) 272; 
Re Breakdown Service of Electrical Corps. 
IPS. C. RR. ist Det. N.Y.) 90; Sale 
bury & S. R. Co. v. Southern P. Co. 179 
N. C. 330, P.U.R.1920D, 560, 102 S. E. 625. 
These do not involve municipalities. 


e 


QUESTION 

We are interested in the heating 
standard for gas, and have noted a 
statement that “the tendency in recent 
years has been to reduce the standard 
heat requirement.” Can you refer us 
to cases in which this question has 
been discussed? 


ANSWER 


The reasons for reducing the heating 
standards for gas have been given in the 
following cases: 

Re Illinois Gas Asso. (Ill.) P.U.R.1925D, 
16, dissenting opinion in Re Consolidated 
Gas, E. L. & ‘Power Co. i“) P.U.R.1921D, 
705; Re Lansing Fuel & Gas Co. (Mich.) 
P.U.R.1921C, 465; Re Standards of Gas 
Service (N. J.) P.U.R.1920F, 192. Other 
cases in which the standard of heating qual- 
itv has been treated, which might be of use 
to you, are Re Calorific Standard for Gas 
(Mass.) P.U.R.1918A, 564; Re Eaton Rapids 
(Mich.) P.U.R.1922D, 94; Re Sault Ste. 
Marie (Mich.) P.U.R.1921E, 321; Re Grand 
Haven (Mich.) P.U.R.1921D, 318; Re Flint 
(Mich.) P.U.R.1922A, 385; Re South Haven 
(Mich.) P.U.R.1923A, 711; Re Heating 
Standards for Gas (N. Y. Ist Dist.) P.U.R. 
1918A, 357; Re Lynchburg Traction & Light 
Co. (Va.) P.U.R.1921E, 87. 

Excessive gas heating standards have been 
disapproved by the Federal Courts. Exam- 








qi 














ples of a will be found in 7 tar: & 
Queens Gas Co. v. Prendergast, (2d) 
a P.U.R.1924E, 59; Kings Ce Light- 

g Co. v. Prendergast, 7 F. (2d) 192, P.ULR. 


1925C, 705; New York & Queens Co. v. 
Prendergast, 1 F. (2d) 351, P.U.R.1924B, 
138. 


Reduction of the standard of gas service 
has been made in Re Rochester Gas & E. 
Corp. (N. Y.) P.U.R.1924D, 198; City Coun- 
cil of Providence v. Providence Gas Co. (R. 
I.) P.U.R.1921D, 842; Re Wisconsin Gas 
Asso. (Wis.) P.U.R.1920F, 700. 


e 


QUESTION 

Referring to your answer to the 
question “Shall Depreciation Be Based 
on Cost or Reproduction Value?” 
which appeared in the issue of Sep- 
tember 19, 1920, will you be good 
enough to publish your views regard- 
ing the handling of this factor where 
the cost exceeds the reproduction 
value—“where the whistle has been 
purchased at too great a price?” 

Also, can local taxes to all intents 
and purposes be considered as an in- 
tegral part of operating expenses? 

I understand the Classification of 
Accounts as outlined by the National 
Association of Public Utility Com- 
missioners but would like to know 
whether or not there has been any 
litigation of record regarding this 
point. 


ANSWER 


As stated in our answer to the previous 
question, in our September 19th issue, there 
is a difference of opinion as to the proper 
basis for calculating the annual depreciation 
charge. When it is held that it should be 
based on cost rather than reproduction value, 
that rule, of course, would apply where cost 
exceeds reproduction value. Any rule adopt- 
ed must apply with equal force during peri- 
ods of rising or falling prices. Rules, there- 
fore, sometimes work to the advantage of 
the utilities and sometimes to the advantage 
of the ratepayers. The best rule is that 
which applies to the best advantage of each 
in the long run. Where plants are erected 
necessarily during a period of high costs, we 
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think that the annual depreciation allowance 
should be sufficiently large to take care of 
such cost although at the time of replacement 
of the plant the cost of replacement would 
be much less. There have been a number of 
instances already in which reproduction cost 
of plant units have become less than their 
actual cost. 

Any rule adopted, however, is subject to 
modification or explanation. It cannot be 
applied blindly in all cases any more than a 
rule of play for a game of auction bridge. 

If the whistle has been purchased at too 
great a price, that does not mean that the 
annual depreciation allowance must neces- 
sarily be large enough to take care of the 
excessive price and, on the other hand, the 
rule does not require that if property has 
been purchased at a bargain price, the depre- 
ciation allowance should be only sufficient to 
return the actual cost to the owners of the 
property. 

There is no question whatsoever as to the 
status of local taxes. They are considered 
as an integral part of operating expenses or 
cost of the service chargeable against the 
ratepayers. This question is fully discussed 
with citations of authorities in 2 Guiding 
Principles of Public Service Regulation, by 
H. C. Spurr, p. 593. 

It would seem that there might be some 
question as to treatment of taxes in the case 
of municipally owned utilities, but it has been 
held that the item of taxes is a legitimate 
element of expense, whether the plant be 
municipally or privately owned. (Re Kenosha 
(Wis.) (1918) P.U.R.1918D, 751.) 

It has been held that an allowance for 
taxes must be included in operating expenses 
of a municipal plant although such plants are 
exempt from taxation, (Re Board of Water 
Comrs. (Wis.) (1918) P.U.R.1918F, 75), 
that taxes must be considered in fixing the 
cost of service for municipal, as well as pri- 
vate utility plants, (Re Bangor (Wis.) (1918) 
P.U.R.1918E, 436; Re Kaukauna (Wis.) 
(1922) P.U.R.1922C, 839), and that local 
taxes should be included as a part of the 
operating expenses of a municipal water 
plant, on the theory that they would be col- 
lected by the village and placed in its general 
fund if the water plant were privately owned 


and operated. (Re Mukwonago (Wis.) 
(1921) P.U.R.1922B, 109; Re La Crosse 
(Wis.) (1923) P.U.R.1924A, 586.) So an 


item of $400 for taxes included in the operat- 
ing expense of a municipal electric plant, in 
order to maintain an equitable relation be- 
tween consumers and taxpayers, was allowed 
by the Commission. (Re Brodhead Municipal 
Electric Utility (Wis.) (1915) P.U.R.1915B, 
524.) 

There has been some question as to 
whether income taxes are a proper expense 
of operation but it has been settled in favor 
of the view that even such taxes should be 
charged to operation. 
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MUNSEY BUILDING + WASHINGTON, D. C. 


December 12, 1929. 


Dear Sir: 


A friend of ours, who did not disclose his identity, 
recently sent us a marked copy of an editorial ina 
western newspaper. The title was "Telephone Rate 
Increase Said to be Coming.” 


The eye was instantly attracted to what the editor 
had to say by a cartoon. In this an automatic telephone 
is represented as a man entering a telephone exchange 
out of which a "Hello Girl" is coming. The Automatic 
Telephone says to the "Hello Girl": 


"Get out! I can take the places of four like 
you and swell the boss' profits!" 


It seems that a telephone company was asking an 
increase in rates varying from 25 cents to $1.50 a month. 
The idea of the editor was that this proposed increase was 
just another telephone grab. He says: 


"For ways that are”devious we will have to hand 
it to the telephone people when it comes to getting 
their gimlet into the pocketbooks of the public." 


We, of course, know nothing about the merits of this 
controversy. Whether the subscribers ought to pay 25 
cents a month more or 25 cents less would depend upon 
whether the reasonable cost of the service is 25 cents 
more or 25 cents less. 


It is the gimlet idea that interests us. 


If you are a telephone subscriber, instead of 
thinking about how much money the telephone company is 
taking out of your pockets, did you ever stop to think of 
how much money the company is making for you? 















































Did your telephone line ever go out for a short 
time? If it did, did you say to yourself, "Here is a good 
chance to get rid of this high priced thing"? Did you 
order it out? 


Did it ever occur to you how much the telephone is 
worth to you in an emergency? 


Are you not aware that you do not have to have a 
telephone if you think it costs more than it is worth? 


If you have a phone and you think it costs too much, 
did you ever consider that all you have to do is to call 
up and have it taken out? 


We know of one case where a business man in a small 
community wanted to sue a telephone company for damages 
because he said he had lost $60 worth of business by 
reason of the fact that his telephone line had not been 
working for three days. On this basis the telephone was 
worth about $600 a month to him. If he were being charged 
as high as $10 a month for the service he would 
probably have thought he was being "gimleted" by the 
company . 


It is all right to demand telephone service at its 
reasonable cost. The law permits us to do this. We are 
justified in complaining even of a 25—cent increase if 
that increase is unjustified by the reasonable cost 
standard. But it is foolish to say that a company has 
a gimlet in the pockets of the public when it puts much 
more into those pockets than it takes out, to say nothing 
of the incidental enrichment of lives of the people. 


The telephone industry could not thrive by the use 
of a gimlet. A carpenter might, but not a telephone 
company . 

Very truly yours, 


Tevry hk Oe 



































The “Public Relations Director” 


What he is and what he does—as exemplified by 

work that one representative of this important 

service has done for a public utility company in 
Alabama—WILLIAM J. BALDWIN 


By R. J. GREGG 


HE United States produces and 

uses more electricity than all 

other nations combined. It fur- 

nishes the highest standard of service 
at the lowest costs in the world. 

This, of course, presupposes an 
army of efficient, and (in the main) 
contented workers. Without these, 
the electrical wizards—the Edisons, 
Steinmetzes, the Whitneys—could 
get no further than could the foot- 
ball star without the team work of 
his fellows, or the actor without the 
“back stage” helpers. 

One of these “back stage’ men is 
William J. Baldwin, director of pub- 
lic relations for the Alabama Power 
Company, one of the largest distribu- 
tors of hydroelectrical power in the 
United States. Hydropower devel- 
oped by this company flows through 
widespreading arteries, vitalizing the 
south industrially and agriculturally. 

lor several years, Mr. Baldwin has 
been modestly but efficiently shifting 
the scenes in one of the most remark- 
able dramas in the history of indus- 
trial progress. His way of “telling 
the world” about the South and her 
practically untapped resources; his 
method of giving merited publicity to 
the state of Alabama, rather than to 


the Alabama Power Company whose 
name appeared in advertisements and 
articles which for some time have ap- 
peared in papers and magazines of 
national scope, has gone a long way 
toward swinging wide the door of 
Southern opportunity and has placed 
Alabama in the forefront of indus- 
trial progress in this country. 

Mr. Baldwin’s own words are here 
quoted to give an idea of his work- 
ing hypothesis : 


“A long time ago a tactless and 
misguided railroad official, in a par- 
oxysm of disgust, exclaimed, “The 
public be damned!’ Little did he 
realize how very useful his words 
would be to those who accept every 
opportunity to attack the public serv- 
ice corporations. No doubt were this 
railroad man living today, he would 
regret his remark and make amends 
for it, for the railroads of today are 
among the leaders in building public 
confidence ; they have learned, along 
with other public utilities, that the 
public good will is a valuable asset 
and an aid to the building of ade- 
quate service. 

“When the utility and the people it 
serves are more closely aligned in a 
common knowledge of their respec- 
tive problems and aims; when the 
utility works hardest and the public 
applauds loudest; when demagogues 
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become aware of this bond of friend- 
ship and sympathy, then, and then 
only, will ‘The Public Be Damned’ 
lose its force and meaning, thereby 
robbing the selfish office-seeker of his 
greatest weapon and restoring public 
service to its rightful and essential 
place in the esteem and estimation of 
the man it serves.” 


wa Mr. Baldwin came to the 
Alabama Power Company early 
in 1922, the company was decidedly 
unpopular. Most of the newspapers 
of the state were outspoken in their 
criticism of it. Mr. Baldwin believed 
that the cause of this state of affairs 
was the ignorance of the people of 
the policies of the company and what 
it was trying to accomplish rather 
than to any vital shortcomings of the 
company itself. So he took the pub- 
lic and press into his confidence. He 
showed that a public service corpora- 
tion is willing and often anxious to 
inform the public of its aims and its 
problems. He used advertising space 
in newspapers and magazines to tell 
the utility’s story. When reporters 
asked for news he persistently stuck 
to the truth and gave out only such 
information as could and would be 
construed as legitimate. 

As a result of six years of such a 
campaign, the status of the Alabama 
Power Company has been completely 
reversed. Today, practically all the 
leading newspapers of the state are 
in favor of the Alabama Power Com- 
pany; frequently they run editorials 
in commendation of the company for 
its service not only to the state, but 
also to the entire South. And the 
company stands high in the esteem of 
the public. 

Mr. Baldwin seized every oppor- 
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tunity to educate the public in the 
company’s work. He engaged space 
for exhibits and demonstrations at 
state fairs and national expositions. 
The company’s display of photo- 
graphs and advertisements was even 
given a prominent place at the British 
Empire Exposition, Wembley, Eng- 
land, during the convention of Asso- 
ciated Advertising Clubs of the 
World. Not only was the Alabama 
Power Company instrumental in hav- 
ing the Alabama exhibit at the South- 
ern Exposition in New York, but it 
was due to this company’s exhibit 
more than to any other that the award 
came to Alabama. This award gave 
to the state $5,000 worth of free 
advertising in the Manufacturers’ 
Record. 


N”® did Mr. Baldwin overlook the 
silver screen as a medium for 
maintaining relations with the public. 
The Alabama Power Company pro- 
duced and distributed several films 
that showed the industrial expansion 
and development of Alabama. Among 
the films produced were “Power,” 
“King Cotton,’ “Electricity at 
Work” and “Mines and Metals.” 
The University of Colorado gave 
wide distribution to them. The 
scenes were all made in Alabama, 
and they emphasize the part electric- 
ity plays in the development and 
utilization of the state’s resources. 
They were furnished to theatres; 
they were shown at meetings of em- 
ployees, schools, and at civic and 
luncheon clubs; they have even been 
shown in Canada and in several for- 
eign countries. 

So far as is known, no other 
power company has thus given na- 
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Telling the Truth Till It Hurt 


“Once I had occasion to tell a newspaper reporter the facts 


connected with a street car accident. 


the company. 


The facts were against 


“ ‘But,’ he said, ‘this will hurt you.’ 

“It did hurt. But I knew the facts would ultimately become 
known and that the company would have to pay damages. 
From that time on that reporter never questioned the truthful- 


ness of any of my statements. 


“As a result, the company’s news from then on was always 


given the attention it merited.” 





tional distribution to its motion pic- 
tures. 

The changed attitude of the people 
of Alabama toward public utilities 
and other large users of capital evi- 
denced by resolutions adopted by the 
Alabama Press Association in its an- 
nual meeting in 1925 at Foley. After 
lauding Alabamians and Alabama in- 
stitutions for so cleverly displaying 
the state’s resources to the world at 
the New York City Southern Exposi- 
tion, thereby bringing the first honors 
to Alabama, and commending the 
Alabama Power Company for win- 
ning the Forbes cup that year, for 
having rendered the most constructive 
public service in local territory, the 
resolution continued : 


“The Alabama Power Company 
has far exceeded all others in its 
work, not only in developing and dis- 
tributing electric energy but in its 
fair dealings with the public and in 
its efforts to build up its state in all 
ways. The Alabama Press Associa- 
tion does most heartily commend the 
campaign of publicity which has been 
and is being most ably conducted by 
the Alabama Power Company in in- 
teresting and bringing into our state 
foreign capital for the development 


of industries within the boundaries 

of Alabama.” 

In accepting the Forbes cup before 
an audience of 5,000 in San Fran- 
cisco, Vice President W. E. Mitchell 
gave credit to Mr. Baldwin in the re- 
mark, “Mr. Baldwin, as director of 
public relations, has conducted a cam- 


paign in this field during the past year 
which has become recognized through- 
out the country as constituting a 
standard for work of this kind.” 


M* Baldwin expresses his point 
of view thus: 

“There was a time when I was on 
the outside looking in on the struggle 
between the public utilities and those 
who would have them put out of ex- 
istence. As a country editor, I 
watched this conflict with interest, 
occasionally commenting on it edi- 
torially. I learned that the public 
utilities which served my state did not 
tell the people to ‘go to hell,’ on the 
contrary, a lot of demagogues and 
petty politicians put the words of the 
misguided railroad man into the 
mouths of the utilities. Why they 
stood idly and silently by and allowed 
their antagonists to poison the minds 
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of the people against them is one of 
the many unsolved mysteries. I am 
now on the inside of one of those 
‘damned’ corporations, but I still wear 
the nose-glasses of the outsider.” 

“Under the old order, by their very 
silence the utilities admitted, so the 
public thought, their guilt of the 
charges which were being heaped 
upon them. Utilities have their 
faults; one of the gravest of which is 
the fault of omission.” 

“Public utilities might have saved 
themselves much misunderstanding 
by telling their own story instead of 
letting the uninformed and disgrun- 
tled fellow on the outside tell it for 
them. He usually distorts the facts 
to suit his own ambitions.” 

“Once I had occasion to tell a news- 
paper reporter the facts connected 
with a street car accident. The facts 
were against the company. 

“ ‘But,’ he said, ‘this will hurt you.’ 

“It did hurt. But it was not the 
truth that hurt; the printed facts did 
not cost the company anything. I 
knew the facts would ultimately be- 
come known and that the company 
would have to pay. From that time 
on that reporter never questioned the 
truthfulness of any of my statements. 
As a result, the company’s news from 
then on was always given the display 
it merited.” 

Mr. Baldwin’s experience as a boy 
on the farm has given him a special 
interest in the problem of supplying 
electrical current for farm work from 
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central or automatic relay stations. 


“When the farmer gets his elec- 
trical current as cheaply as the city 
dweller, then the farm will become an 
industrial unit in itself, with its one- 
saw gin and facilities for canning its 
own food,” is the way Mr. Baldwin 
stated it. 


\ the South, the Alabama Power 
Company is pioneering in the 
building of rural lines to serve several 
thousand farmers. It co-operates 
with the Alabama Polytechnic Insti- 
tute and the Farm Bureau, operates 
experimental stations to determine the 
best ways for farmers and farmers’ 
wives to use electricity, and sells 
power to the farmer at the low rate 
charged to city customers. 

“Electricity, which a few years ago 
was considered a luxury accessable 
only to the urban dweller of more 
than ordinary means,” said Mr. Bald- 
win, “is today performing as econom- 
ically on the farm as in the city resi- 
dences. Before it fled the kerosene 
lamp, the wood stove, the ash can, 
the andiron, the scrub-board, and 
much of the drudgery that had bur- 
dened the domestic life of the farm- 
er’s wife.” 

Mr. Baldwin has found it no simple 
task to sell a utility corporation to its 
public. But he has been instrumental 
in putting the South on the map, in- 
dustrially, with Alabama in the van- 
guard. And he has been an important 
factor in making Birmingham a city 
of bristling smokestacks. 





0 lawyers make the best Commissioners? Present trends indi- 
cate that business men, engineers, and the bankers are being 


selected in preference to the men of law. The results of a recent 
survey made by Pustic Utiuities FortNnicHtry will be reported in 


the next issue—for December 26th. 
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What Others Think 





The Real Owners of a Public Utility’s 
Depreciation Fund 


ors the sum collected annually 

from public utility ratepayers for 
depreciation belong to the ratepayers 
or to the company? 

An incorrect answer to that question 
may lead to some important conse- 
quences. 

However difficult it may be to answer 
the old query as to which came first— 
the hen or the egg,—there should be 
no uncertainty about the answer to the 
question whether the annual charge 
against the ratepayers for depreciation 
is to reimburse the company for ex- 
penditures made in behalf of the rate- 
payers, or whether it is an advance by 
the ratepayers to take care of future 
installations. If the charge is for the 
purpose of reimbursing the company 
the money paid, this money obviously 
belongs to the company. If the charge 
is made for the purpose of providing a 
fund for an investment in the future 
at no cost to the utility company, then 
the money in the depreciation fund be- 
longs to the ratepayers. 

The depreciation fund has often been 
alluded to even in Commission de- 
cisions, as a trust fund belonging to the 
ratepayers—probably on the theory that 
it is an advance by the ratepayers for 
replacements. But such is not the fact. 

Assume that a company starts busi- 
ness with a plant valued at $10,000 
which will be used up in ten years and 
for which a depreciation charge of 
$1,000 a year is made. 

At the end of the first year, let us 
say, the plant has depreciated to the 
extent of $1,000 and a charge of $1,000 
has been made for depreciation. Ob- 
viously this $1,000 charge is not an ad- 
vance to the company but is merely a 


repayment to the company for that part 
of its plant which has been destroyed 
for the benefit of the ratepayers. 

It is true a Commission may order 
this fund to be kept intact, so that the 
company will be ready to replace the 
plant when it is worn out. But if a 
Commission does this, the depreciation 
fund is withheld from the stockholders 
for the benefit of the public and is, 
therefore, as much devoted to the pub- 
lic service as the physical plant itself. 
[f the amount collected for depreciation 
is invested in a new plant or an exten- 
sion of the old plant, the company is 
entitled to earn a return upon the in- 
vestment in this new plant or extension 
as much as it is in the original plant. 

This subject of the ownership of the 
depreciation fund is very clearly dis- 
cussed in a booklet by Herdrich and 
Boggs on “Discussion on Depreciation, 
Depreciation Reserve, and Depreciation 
Fund.” 


C's MISSIONS sometimes permit utili- 
ties to borrow from the deprecia- 
They are sometimes re- 
quired to give their own note for this, 
possibly on the theory that the fund 


tion fund. 


belongs to the ratepayers. The authors 
regard this as a mere subterfuge. They 
say: 


“The requirement wtiat a utility issue its 
own note and put such note ‘n the depre- 
ciation fund when the utilizy borrows from 
such fund is merely a subterfuge. Let it 
be assumed for the moment that the 
amounts collected for depreciation must be 
set aside in cash. It has been held by the 
Commission in many cases, and is included 
in orders and rules and regulations, that 
the utility may borrow from such fund, in 
certain events, by placing therein its notes. 
Is this not the same as permitting the cor- 
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porate entity to take cash out of its left 
pocket and put the cash into its right pock- 
et, but requiring a piece of paper to be 
transferred from the right pocket to the 
left pocket? The note is worth no more 
than a scrap of paper. The utility owes 
itself so much money. If a person or a 
corporate entity owes itself one dollar or 
a million dollars, the net worth is the same 
in either case. The only advantage in hav- 
ing a note, if it is an advantage, is that a 
definite amount is fixed in the note on 
which to calculate interest. In this event 
it is usually the order of the Commission 
that such interest shall be credited to the 
Depreciation Reserve and charged to De- 
preciation Fund. However, if money law- 
fully collected for depreciation belongs to 
the utility, then, it follows, that it would 
accomplish nothing for the utility to pay 
itself interest on its own money. 

“A few years ago a case was being pre- 
pared to be presented to the Commission 
for an increase in rates and an attempt was 
being made by the utility and the city of- 
ficials to arrive at compromise rates. Rates 
acceptable to both sides were finally agreed 
upon, but the city attorney would not sign 
the agreement because the utility had failed 
to set up in cash the depreciation that had 
been charged to expense during the time 
that had elapsed since a previous order of 
the Commission. After much discussion 
the city attorney proposed that he would 
sign the agreement if the utility would 
issue its note for the amount (slightly in 
excess of $10,000) and place such note in 
the Depreciation Fund on its books. It re- 
quired only a short time to prepare the 
note, make the following entry in substance 
on the journal and post the entry to the 
ledger : 


“Debit, Depreciation 
Fund (approx.) $10,000.00 
Credit, Notes Pay- . 
able (approx.) 
“For note issued by the company 
payable to the Deprecia- 
tion Fund. 


$10,000.00 


“The balance sheet was then changed to 
reflect the above entry and the agreement 
was signed by the city attorney. The 
agreement was filed with the Commission 
and the rates approved. By making this 
note and journal entry nothing was lost or 
gained by the company or the consumers, 
except the benefit received by both sides 
by reason of the immediate settlement of 
the rate case. If the case had not been 
compromised and had been brought to the 
Commission for complete appraisal, inves- 
tigation, and hearing, the utility would have 
lost the increase provided for in the new 
rates for a few months, but probably 
would have secured higher rates than the 
ones fixed in the compromise agreement. 
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“The question may be asked, ‘What be- 
came of the note?’ Some time after the 
new rates were in effect the utility was 
sold to a large holding company and it is 
presumed that the note in the Deprecia- 
tion Fund was taken over as an asset and 
the liability for the note payable was as- 
sumed, or the note may have been can- 
celed. A note receivable held by a com- 
, payable to itself from itself is value- 
ess. 


, I ‘ne authors suggest a set of rules 


with reference to depreciation to 


be used when fixing rates to be charged 
to consumers by a public utility as fol- 
lows: 


(a) “An allowance should be made in 
operating expenses to provide a reserve 
for the retirement of the units of the prop- 
erty when and as they are removed from 
service. 

(b) “Present Fair Value means the fair 
value of the property in its present day 
condition and not new condition, and when 
the Present Fair Value of the property has 
been determined the Depreciation Reserve 
as indicated on the balance sheet should 
not be deducted therefrom to determine 
the Rate Base. 

(c) “The money received by reason of 
the depreciation allowance is the property 
of the utility to the same degree that any 
of its property, equipment, materials and 
supplies, or other cash is owned by the 
utility. 

(d) “The utility may expend such 
money for additions and betterments to its 
property and such additions and better- 
ments shall be considered in the rate base 
to the same extent as any other property, 
or the utility may invest such money in 
high grade securities or other forms of 
good assets, and unless such assets are con- 
sidered in fixing the rate base the revenue 
received therefrom shall not be considered 
a part of the return received on the Pres- 
ent Value of its property used and useful 
for the convenience of the public.” 


The authors say that if these rules 
were adopted it would not take away 
from the Commission the power to de- 
cide what amount should be included in 
operating expenses for so-called depre- 
ciation, and that it would not prevent 
the Commission from fixing a present 
fair value of the property that is being 
used for the convenience of the public. 

—D. L. 
Discussi0ON ON DEPRECIATION, DEPRECIATION 
RESERVE, AND DEPRECIATION Funp. By 


Herdrich and Boggs, Certified Public Ac- 
countants, Indianapolis. 45 pages. 1929. 
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Should Submetering be declared a Utility 
Function or Abolished? 


N the fundamental basis of a com- 

plete, unified, and economical 
service to customers, submetering 
should be abolished. So says Professor 
A. E. Knowlton of Yale University, in 
an article appearing in the Electrical 
World for October 19th. He says: 


“The submetering practice adds to the 
four parties definitely identified in the in- 
stitution of public utility regulation (name- 
ly, the consumer, the operating utility com- 
pany, the investor, and the state) two 
more, the landlord and the submetering 
company. The injection of these new- 
comers into an otherwise perfect pattern 
greatly complicates the functioning of the 
regulatory principles. The intrusion of the 
holding company into the same picture has 
similar elements of confusion, somewhat 
more remote and less tangible, however, in 
its disturbance of established regulatory 
procedure.” 


Professor Knowlton points out that 
the reduction in number of small do- 
mestic and commercial customers from 
the expansion of submetering compa- 
nies would result in a decrease in reve- 
nue to the electric companies not offset 
by a corresponding decrease in the cost 
of operation. The inevitable result 
would be relatively higher rates for all 
classes of service, including the remain- 
ing direct customers and the wholesale 
rate to the landlords and submetering 
companies. Meanwhile a large portion 
of the consuming public would have 
been removed from the protective shel- 
ter of state regulation. 

Facing the necessity of doing some- 
thing in regard to the submetering 
question, the writer points out three 
possible remedies: First, abolish it; 
second, regulate and restrict it; third, 
expand it. 


OME states have already ruled sub- 

metering out. This action is said 
to be upon the grounds that broad pub- 
lic policy is paramount and the interests 
of building owners and submetering 
companies must be subordinated to 
the superior needs of the whole con- 
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suming public. 

To subject the submetering activity 
to regulation, says Professor Knowlton, 
will require an incisive modification of 
the organic statutes establishing public 
utility regulation. On this point he ob- 
serves : 


“The building owner has practically been 
omitted from the scope of the regulatory 
bodies. Any effective move to bring him 
or his agent, the submetering company, 
into the fold of regulation will give the 
ultimate consumer, as a tenant, the same 
degree of protection against unfair rates 
and practices as the direct consumer has 
under regulation. Incidentally, the changes 
in the law would undoubtedly help clarify 
the relations between the utility’s inspection 
service and the municipality on maiters of 
conformity with wiring codes, etc., and also 
the matter of credit and deposits to insure 
payments of bills. These items are repre- 
sentative of several that now vex the com- 
panies and the Commissions because the 
building owner is not a party to regula- 
tion.” 


In the event that submetering is per- 
mitted to exist, Professor Knowlton be- 
lieves it is reasonably certain that it 
will be with us for some time and may 
even spread. Again quoting from his 
article : 


“In fact, it is hinted it may very well 
prove to be the means whereby the Ameri- 
can public recovers for itself a measure 
of direct access to those who are the ulti- 
mate vendors to it of the regulated electric 
service.” 


The views of interested parties are 
collected and grouped under the head- 
ings Public Service Commission, Util- 
ity Company Attitude, Tenants’ Posi- 
tion, Building Owners’ Claim, Submet- 
ering Company, and Interest of the 
Public. Under the heading “Public 
Service Commission” we find: 


“When the landlord or his agent, the 
submetering company, sells electrical ener- 
gy to the tenant by meter, he is to all 
intents and purposes performing a public 
utility function. 

“The statutes do not at present subject 
this landlord activity to regulation, The 
Commission, which does have jurisdiction 
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over the relations between direct consum- 
ers and the public utility company, is in 
this instance deprived of the opportunity 
to render to all ultimate consumers the 
service dictated by statute. 

“The circumstances lead to discrimina- 
tory actions of all sorts, and these the Com- 
mission is powerless to prevent. 

“A statute declaring the submetering 
practice to be a utility function and thus 
subjecting landlords and submetering com- 
panies to the public service law would 
greatly increase the burden on the Com- 
mission. It would be difficult to determine 
the submetering investment and operating 
costs.” 

The interest of the public is de- 
scribed 

“All electric consumers are entitled to 


the same rate for the same service and as 
low rates and as good service as can profit- 


ably be established by the utility company. 

“Any factor that prevents the lowest rate 
or the lowest component of rate is detri- 
mental to the interest of all consumers. 

“Submetering keeps the total number of 
customers below the true value; therefore, 
the quotient per-customer component in a 
two-part rate will be unduly high. 

“All consumers suffer if the continuance 
of submetering prevents a voluntary rate 
reduction. 

“On the other hand, the general public 
would be the loser if the abandonment of 
submetering led to the installation of many 
private power plants, with the attendant 
smoke pollution of the atmosphere and the 
coal-and-ash traffic congestion of the 
streets.” 


SUBMETERING—A Menace. By Prof. A. E. 
Knowlton in Electrical World, October, 





Why Flat Rates for Electricity to the Farmer 
Are Discriminatory 


TROUBLESOME problem relating to 

the electrification of farms has 
been the ability of the companies to ren- 
der service at compensatory rates which 
will at the same time be attractive 
enough to the farmer to induce him to 
take the service. In a bulletin issued 
by the Illinois Agricultural Experiment 
Station it is stated that farmers will be 
slow to install electrical equipment and 
pay for electric energy unless it can be 
demonstrated that by so doing they can 
actually save money or that the conven- 
iences and comforts made possible by 
electricity fully justify the necessary 
expenditures. It is said that the power 
companies and even the manufacturers 
of electrical appliances and equipment 
may be obliged to market their products 
at prices which for a time may mean a 
loss in order to develop a sufficient vol- 
ume of business to bring them a rea- 
sonable return. 

The experimenters set forth the es- 
sential features of a farm rate for elec- 
trical service which they sum up as fol- 
lows: 

“1. It should be fair and equitable alike 


to Ray and small customers. 
t should be easily understood. 


“3. It should encourage the use of elec- 
tricity. 

“4, Provision should be made for finan- 
cing the building of the line by the com- 
pany, or allowing the customer to finance 
lines as an optional plan.” 


The flat rate question is thus dis- 
cussed : 


“To meet the high fixed costs of ex- 
tending electricity to farmers, some power 
companies have established a high kilowatt- 
hour charge which applies regardless of 
the amount of energy used. As a result 
the farmer who uses a large amount of 
electric energy is penalized and the farm- 
er who uses only a little is favored, for 
once the fixed costs are met the cost of 
supplying additional energy is relatively 
low. Under such a rate, if one farmer 
were to use twice as much energy as his 
neighbor, his bill would be twice as large, 
yet the cost to the power company for 
supplying the larger amount would be 
only a little more than for the smaller 
amount. Such a _ schedule discourages 
many farmers from using electric service 
for anything but lighting. 

“A farm rate which will pay the power 
company a proper return on the invest- 
ment when a reasonable amount of service 
is used by the farmer, and that will supply 
all additional energy at a price commensu- 
rate with its cost, will encourage the use 
of electric energy on the farms of IIli- 
nois.’ 
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T is now pretty well recognized that 

flat rates are not only discriminatory 
but that they stand in the way of de- 
velopment of the service. 

Lack of uniformity in rates causes 
much dissatisfaction among the farm- 
ers. It is said: 


“There has been and still is a wide varia- 
tion in the farm rates of different com- 
panies as well as in the charges made on 
the same farm for current for different 
purposes, such as light, heat, and power. 
The farmer cannot understand why he 
should not have one rate for the energy 
that comes over one set of wires at the 
same time of day, whether it is used for 
lighting or for several other uses, or why 
there should be so much difference between 
his monthly energy charge and that of an- 
other farmer who is served by another 
company.” 


The difficulty of financing among 
farm lines is thus pointed out: 


“A rate plan under which the building 
of the line is financed by the power com- 
pany seems advisable if farmers are to be 
encouraged to make larger uses of electric 
energy. The cost to the average farmer 
for fixtures for his house and for wiring 
the buildings is $200 to $300. If in addi- 
tion to this he has to invest $400 or $500 


in building a line, he has little ready money 
left to invest in equipment; and as a re- 
sult, he is unable to realize the full ad- 
vantage of central power station service, 
yet the cost of serving him will be nearly 
as great as the cost of furnishing service 
to the farmer with considerable equip- 
ment. Thus the farmer with little equip- 
ment gets less for his money and is more 
likely to become dissatisfied.” 

In developing rates for farm service 
the investigators think that some of the 
companies have not given due consider- 
ation to the potential farm load. They 
say: 

“Relatively few power companies have 
developed a rate for farm service that 
takes into consideration the fact that there 
is a fairly large potential use for electricity 
on the farm. Where electricity has been 
made available, many farmers have made 
only a limited use of it. With recogni- 
tion of its possible uses and equitable ad- 
justment of rates, power companies can 
greatly extend their business and farmers 
will be enabled to solve many of their 
labor and living problems.” 

—H.C. S. 
Erectric Power ror THE Farm. By E. W. 

Lehmann and F. C. Kingsley, University 

of Illinois Agricultural Experiment Station, 

Bulletin No. 332, Urbana, Illinois. 1929. 





The Statutory Restrictions on Capital Stock 
Without Par Value 


HAT about capital stock without 

par value? The dollar mark is 
fast disappearing from stock certifi- 
cates ; what does this signify? 

What are the advantages and disad- 
vantages of stock without par value and 
the managerial and accounting prob- 
lems connected with it? 

These timely problems are treated by 
John R. Wildman and Weldon Powell 
in a new book which covers a field in 
which, as the authors say, literature is 
somewhat meagre and thinly diffused. 

As early as 1908, F. W. Stevens, 
Chairman of the old Public Service 
Commission of the second district of 
New York, called attention to the de- 
sirability of issuing shares of stock 
without par value. He said: 


“It may be considered a matter worthy 
of grave reflection whether in the case of 


at least all corporations hereafter organ- 
ized a certificate of stock should have no 
par value, but should state only that the 
owner is entitled to a named proportional 
interest in the corporation. Every pros- 
pective purchaser would then be required 
to get a notion of the value of the prop- 
erty from a source other than the sums 
named on the certificate. The owner could 
not expect or demand returns upon a fic- 
titious basis. The real would supersede the 
unreal in most investigations as to corpor- 
ate values.” 

Other economists took the same posi- 
tion and since that time most of the 
states have laws permitting this form 
of security issues. 


HE advantages of shares without 

par value are summarized by the 
authors as follows: 

“1, They are more flexible; that is, they 


may be adapted without difficulty to the re- 
quirements oft'any money market, purchas- 
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ing class, exchange situation, or distribu- 
tion scheme. 

“2. They may be issued for intangibles 
and against earning power without mis- 
— or deceit. 

“3. They may be issued as stock divi- 
dends without disturbing surplus. 

“4. The shares outstanding may be in- 
creased in number, within charter limita- 
tions, in order to reduce the cash dividend 
distribution per share. 

“5. They may be issued as a bonus, or 
for whatever consideration the directors 
may determine, subject to the statutes in 
certain states ‘which impose a minimum 
value per share. 

“6. They dispense with the necessity in 
the accounting of having to conceal dis- 
count, underwriting and financing costs, 
and so forth, in accounts such as organiza- 
tion expense and deferred charges. 

“7, They permit underwriting expense 
and expense of obtaining capital to be dis- 
posed of immediately by deduction from 
the proceeds of sales of the capital shares. 

“8. They do away with the fiction of do- 
nated working capital which is a device, in 
the case of shares with par value, to cir- 
cumvent the law and still relieve individual 
shareholders from liability on account of 
shares issued without being full-paid. 

“9. They permit the capital account to 
represent the economic concept of capital, 
namely, the complex of assets received in 
exchange for shares, expressed in terms 
of money. 

“10. They permit of recasting the capital 
structure with ease and dispatch changing 
from one which may be obscure and mis- 
leading to one which is clear and under- 
standable. 

“11. They permit capital stock to stand 
forth on the balance sheet in accordance 
with the value given to it by the net as- 
sets, unhampered by any necessity for in- 
flation. 

“12. They permit fluctuations in the capi- 
tal assets to be reflected in the capital stock 
account. 

“13. They encourage frankness and 
truthfulness in published financial state- 
ments by removing statutory obstacles and 
incentives for concealment. 

“14. The favor with which they have 
been received by investors indicates that 
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they are more popular than shares with par 
value.” 


= authors say that any disadvan- 
tages which may appear in con- 
nection with shares having no par value 
are due mainly to imperfections and 
crudities in the statutes and subterfuges 
which unfortunately are made possible 
by accounting at the hands of persons 
who are not souls of frankness. Out- 
standing among the disadvantages are 
said_to be the following: 


“1. They may be used as an excuse for 
combining paid-in capital and surplus as 
represented by the excess of assets over lia- 
bilities. 

“2. They may be used to conceal deficits 
from operations. 

“3. They may be given a stated value per 
share, thereby making possible a division 
of the paid-in capital so as to create the 
impression of an earned surplus, when in 
fact no earned surplus exists. 

“4. They may be the means of misguid- 
ing directors into authorizing dividends 
under the misapprehension that surplus is 
available for such purpose, when in fact 
& apparent surplus is but contributed cap- 
ital. 

“5. They give rise to various new prob- 
lems related to capital structure, the at- 
tempted solution of which, at the hands of 
the inexperienced, may result in legal com- 
plications not easily untangled.” 


This treatise is a thorough piece of 
work; it deals with the practical prob- 
lems connected with stock without par 
value. The authors have been thought- 
ful enough to include excerpts from 
the statutes of the various states on the 
subject, knowledge of which is neces- 
sary to enable companies to keep within 
the legal channel. 

—E. N. 


CaPITAL STOCK witHOUT Par VALue. By 


John R. Wildman and Weldon Powell. 
Chicago: A. W. Shaw Company. 553 
pages. 





Another Competitor Enters Into the Rate-Making 
Calculations of the Gas Utilities 


HE fact that the gas industry is 
far from being a monopoly is 
brought out every now and then. Un- 
der the heading of “Competitive Rates,” 
the 1929 Rate Structure Committee of 
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the American Gas Association ob- 


serves: 
“The possibility of competition with 


butane, which has become an actwality for 
a number of companies, may prove to be a 
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good thing for some gas companies, be- 
cause it will break them out of their com- 
placency and wake them to a realization 
of the necessity of meeting the competitive 
situation to save present industrial business 
and obtain additional industrial business, 
and also to the necessity of the revision cf 
the old block rate for domestic and com- 
mercial customers, and the necessity of 
getting more volume in water heating and 
house heating business. This will inci- 
dentally help them in making up the losses 
in domestic cooking business, experienced 
by many gas companies, due to the changes 
in American eating habits and style of liv- 
ing especially as far as home-made bread, 
pastries, and meals are concerned.” 


The gas industry sat pretty tight for 
many years doing a nice lighting busi- 
ness. Then the electrical industry came 
along and made a strong and success- 


ful bid for that business. A good many 
persons thought the gas industry was 
done for. But the men in that indus- 
try awoke to the possibility of gas for 
heating purposes and as a result the 
business became stronger and bigger 
than ever. The heating field, however, 
is a competitive one. Coal and oil, to 
say nothing of electricity, are also in 
that field. 

The gas industry will have to fight 
its way for control by competitive rates. 
But if it should ever capture the entire 
heating field it would become our 
fundamental industry, as fire is the 
basis for most of our material progress. 
Report oF Rate Structure CoMMITTEE; 


American Gas Association, Incorporated. 
October, 1929. 





The Stabilizing Effect of the O’Fallon Decision 


on Railroad 


HE investment bankers are evi- 
TT aentts reassured about the stabil- 
ity of railroad securities, so far as they 
are affected by the decision in the 
O’Fallon Case. This, it is said, will 
limit the amount subject to recapture, 
strengthen the credit, and improve earn- 
ing prospects of the railroad as a whole. 
In the 1929 report of the Railroad 
Securities Committee of the Investment 
Bankers Association of America, it is 
said: 


“The decision in the recapture case of 
the St. Louis & O’Fallon Railroad pro- 
vided the most important news event af- 
fecting railroad welfare during the past 
year. By its decision in the O’Fallon Case 
(May 20, 1929) the Supreme Court of the 
United States definitely rejected the ‘pru- 
dent investment’ theory of valuation advo- 
cated by the Commission in its report, and 
upon the basis of which the value of the 
carrier’s property for recapture purposes 
had, with minor exceptions, been ascer- 
tained. In so doing the Court held that in 
determining the ‘present value’ of railroad 
property, consideration must be given to its 
cost of reproduction at current prices. The 
Court did not say what weight must be 
given thereto, nor was it necessary for it 
to decide this question. As authority for 
its decision, however, the Court cites with 
approval numerous other public utility 
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cases, in all of which substantial weight, 
and in many of which dominant weight was 
given to cost of reproduction in the de- 
termination of value. 

“One effect of the decision will be sub- 
stantially to limit the amount subject to 
recapture under the recapture clause, as 
compared with the recapture of excess in- 
come under the basis of valuation advo- 
cated by the Commission and rejected by 
the Court. In addition, the decision should 
strengthen the credit and improve the 
earnings prospects of the railroads as a 
whole, a result that appears to be reflected 
in present prices of railway securities. 
Under the Transportation Act the adequacy 
of railroad revenues is determined not by 
individual railroads but upon the basis of 
the aggregate value of all the roads in- 
cluded in large geographical groups. No 
advance in the general level of rates which 
is necessarily affected by economic and 
competitive conditions, as well as by the 
needs of the railways, is to be anticipated. 
It is self-evident, however, that the aggre- 
gate value of such groups must, if due con- 
sideration be given to cost of reproduc- 
tion at current Prices, be substantially 
higher than under the ‘prudent investment’ 
theory, even though as stated by the Court, 
there doubtless are some railroads whose 
value is less than their full reproduction 
cost. The effect of the decision, therefore, 
should be to deter general reductions in 
rates and also to permit the railways as 
a whole to retain increased net earnings 
growing out of increased business and con- 
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tinuing economies of operation, instead of 
having the same dissipated by rate reduc- 
tion.” 

HE Committee has this to say as 
yp what would have happened if 
the Interstate Commerce Commission 
report had not been overthrown: 


“The Commission in the report over- 
thrown by the Court’s decision, sought to 
distinguish between the rule applicable to 
the valuation of railroad and other public 
utility property. The effect of the de- 
cision is to apply the same rule to both, 
and to require that in determination of 
the valuation of either, consideration should 
be given to the reduced purchasing power 
of the dollar, as in the case of other 
classes of property. Many, although not 
all of the arguments advanced by the Com- 
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mission in its report would seem to have 
equal application to public utilities. If 
the Commission had been sustained, it is, 
therefore, more than likely that renewed 
assault would have been made upon the 
application of the present value rule to 
other forms of public utility property and 
a renewed effort to have their values based 
upon their original cost. In addition to the 
direct effect upon railroad values, earn- 
ings, and security prices, it may, therefore, 
be fairly assumed that another effect of the 
decision has been to insure the mainte- 
nance of other public utility values and 
rates, which within the last few years, have 
been largely predicated on reproduction 
cost.” 


REPORT OF THE RAILROAD Securities Com- 
MITTEE, Investment Bankers Association of 
America, 1929. 
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The March of Events 





California 


Zone Fares Considered Superior 
to Flat Increases 


I the larger cities where conditions are 
right, a plan of fares based on the zone 
system is an appropriate way of meeting the 
need of increased revenue, says J. G. Hunter, 
chief of the transportation division of the 
State Railroad Commission, in an exhaus- 
tive report on street railway operation in 
California. Increases in fares on a flat rate 
basis for the entire system, he says, have in 
practically all cases failed to produce the 
expected increase in revenues. 

The report directs attention to the fact 
that private automobile competition is the 
dominating influence on revenues at this time 
but that there has not been evolved a substi- 
tute for street car operation to take care of 
mass transportation, and the continuance of 
the operation of street cars is important in 
the interest of the traveling public. 

“While the abandonment of street car serv- 
ice If some of the smaller cities may be the 
result of automobile competition,” says Mr. 
Hunter, “this is not probable in the major 
cities of California. With fares adjusted on 
a proper basis and service modernized to 


City Seeks Preferential 
Industrial Gas Rate 


Te stimulation of industrial enterprise 
in Fresno is given as the reason back 
of the intervention of the city administration 
in the hearing of the Pacific Gas & Electric 
Company before the Commission for a re- 
adjustment of rates. Mayor Z. S. Leymel 
and City Attorney Loren Butts, it is stated 
in the newspapers, are backing a move for 
a preferential industrial rate. 

“A low industrial rate will be an attractive 
inducement in bringing new manufacturing 
concerns to Fresno,” said Mr. Leymel. “We 
are particularly interested in securing a low 
industrial rate on natural gas, but, of course, 
we will work toward the lowest possible rate 


meet public demands, it would appear that 
this essential type of public service can be 
conducted so as to produce a reasonable re- 
turn to the owners.” 

The seventeen street railway properties in 
California, we are informed, had an average 
fare of 6 cents in July, 1929, compared with 
an 8.4-cent average fare throughout the Na- 
tion. The California average fare a year 
ago was 5.5 cents, showing about a 9 per 
cent increase during the year. Travel, how- 
ever, in July, 1929, was 3.1 per cent less than 
in July, 1928, while a 2 per cent drop over 
the entire Nation was witnessed. 

Operators who have attempted to meet 
auto competition by increasing city-wide fares 
without adjustment for distance, it is said, 
have seen substantial portions of their pa- 
trons turn to walking or the use of the auto- 
mobile, and in many cases they have not ob- 
tained the anticipated increased revenues. 
Cost of transportation is, to a large extent, 
based on the distance traveled. A further 
advantage of the zone system, according to 
the report, is that it provides a means of 
eliminating odd multicoin fares since the 
zone fares are in most cases 5 or 10 cents, 
in combination with a suitable ticket, token, 
or pass fares. 


for domestic consumers.” 

The payment of back haul charges for 
transporting oil for industrial use is blamed 
by Chester H. Warlow, president of the 
Fresno county chamber, for the lack of new 
industries in the city. He contends that the 
extra charge has hampered the city indus- 
trially, but that Fresno is on the short end 
of the haul on natural gas and, since it is 
closer to the oil fields than the bay cities, 
it is entitled to a preferential rate. 

The industrial rate, says the Fresno Repub- 
lican, would be placed at “rock bottom” on 
the theory that a low industrial rate would 
bring in new industries, which in turn would 
increase the population of Fresno and there- 
by increase the number of home users of 
gas and increase the profit to the public utility 
company. 
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Light and Power Rates to Be 
Lower in Los Angeles 


avincs of more than $2,000,000 annually 
S in electric bills, says the Los Angeles 
Herald, were in prospect following a sharp 
cut in electric rates by the Los Angeles city 
council and the announcement by Addison B. 
Day, president of the Los Angeles Gas & 
Electric Company, that a petition for permis- 
sion to lower rates has been before the Com- 
mission for some time. 

Mr. Day, it is reported, declared that the 
cut in rates by his company was made pos- 
sible by improved methods of generation and 
an increase of 20 per cent in three years in 
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the volume of electricity which is used. 

All classes of consumers are affected by 
the new rates of the municipal plant, and it 
is thought that new industrial rates that have 
been fixed will attract many new factories to 
the city. Under the present rate, home own- 
ers are charged 5 cents per kilowatt hour for 
the first 50 kilowatt hours and after that 
point of consumption has been passed, the 
rates are 24 cents per kilowatt hour. The 
new schedule, which will go into effect Jan- 
uary Ist, fixes the maximum domestic rate 
at 4.8 cents per kilowatt hour for the first 35 
kilowatt hours, after which the rate will be 
24 cents per kilowatt hour. The average re- 
duction of electric bills, it is estimated, will 
be approximately 124 per cent. 


Georgia 


Bus Lines Proposed Where 
Street Cars Now Operate 


APPLICATION has been made to the Georgia 
A Public Service Commission by the Geor- 
gia Coach Company, a subsidiary of the 

Georgia Power Company, for authority to 
install three bus lines in Rome, operating 
over regular routes and charging 8-cent 
fares. These routes parallel every street car 
line in Rome with one exception, but in each 
instance provide for bus service beyond the 


Gas Rates in Augusta Attacked 
before Commission 


W HAT is declared in newspaper dispatches 
to be one of the hardest fought cases 
in the history of the Georgia Public Service 
Commission, was concluded and taken under 
advisement by the Commission on November 
2nd. The controversy grew out of a cita- 
tion against the Georgia Public Utilities Com- 
pany to show cause why its gas rates at 
Augusta should not be revised. 

The valuation offered by the public utility 
at approximately $1,500,000 was attacked by 
Dr. John Bauer, rate expert of New York, 
as excessive. He testified that his study of 
the case convinced him that $800,000 would 
amply cover everything, says the Augusta 
Herald. 

It was agreed, says this paper, that the 
reproduction cost should be the basis of the 





limits of the present street railway routes. 

The Commission has had under considera- 
tion a protest by the city against the substi- 
ution of busses for the North Rome street 
car line. 

Whether or not the Georgia Power Com- 
pany contemplates the removal of all street 
cars in Rome and the substitution of bus lines 
is not stated in the petition, but, says the 
Rome News-Tribune, the presumption is that 
that is the plan of the power company as it 
would hardly parallel its own lines in com- 
petition with itself. 


valuation, but Dr. Bauer declared that this 
cost should be based on modern methods; 
that machinery for laying of mains now 
makes it cheaper to establish the lines than 
would have been the case when the property 
was built. So-called “corporation cost,’ 
dealing with the relation of the gas company 
to an outside corporation which controls it, 
was also attacked. 

The service charges were opposed on the 
ground that in a city like Augusta the dis- 
tribution cost more than overbalanced by its 
wide variation any production cost the com- 
pany might have set up as a basis. In the 
downtown section of Augusta, it was testi- 
fied, the service cost is much less than in 
other sections by reason of the fact that in 
some places consumers are on each unit of 
main length, while in the more sparsely sepa- 
rated areas there is not only less customer 
yield per unit but also added cost of laying 
long mains. 
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Lapse in Motor Truck Service 
May Affect Certificate 


te discontinuance of service between 
Macon and Milledgeville by the Georgia 
Highway Express Company while a paving 
program made a detour necessary is the basis 
for a mandamus proceeding brought by the 
South Georgia Transfer Company to compel 
the Commission to revoke the certificate of 
the Georgia Highway Express Company. 


Both of these companies applied to the 
Commission for certificates under the new 
Motor Truck Law, approved August 29th. 
A certificate was granted to the Georgia 
Highway Express Company and a certificate 
was denied to the South Georgia Transfer 
Company. The latter company, it is stated, 
had continued its operations during the pav- 
ing construction. The contention is made 
that the Georgia Express was not entitled to 
a certificate because it had not continuously 
operated over the route since July Ist. 


@ 
Indiana 


Commission to Regulate Service 
under Franchise 


4 ie Public Service Commission has di- 
rected Calvin McIntosh, Hearing Com- 
missioner, to proceed with the hearing and 
adjust the rates of the Home Telephone 
Company of Portland. Counsel for the city 
objected to the state body assuming jurisdic- 


tion, on the ground that since the telephone 
company operates under a franchise issued 
by the city, the city alone has authority to 
regulate rates. The Commission overruled 
this contention and proceeded with its con- 
sideration of the case. 

The Home Telephone Company is one of 
the few utilities which still operate under a 
franchise instead of an indeterminate permit 
granted by the Public Service Commission. 


e 
Kansas 


State or City Control of Utility 


TS question whether the Wichison Gas 
Company is under the jurisdiction of the 
state or the city of Wichita has been pre- 
sented to the Public Service Commission. 
The Wichita Gas Company contends that the 
Commission has jurisdiction, while the city 
is backing the Wichison Gas Company in 
opposition to this claim. 


A franchise was granted to the Wichison 
Company to distribute domestic gas in the 
city. The Wichita Company takes the posi- 
tion that only the Public Service Commission 
can give permission for the company to lay 
domestic gas lines in Wichita. The Wichison 
Company maintains that it serves only 
Wichita, and for that reason it is purely a 
city and not a state affair as far as regula- 
tion goes. 


e 
Massachusetts 


Dispute over Effective Date of 
New Service Charge 


Te opening session before the Public 
Utility Commissioners in connection with 
a rehearing on the rates of the Boston Con- 
solidated Gas Company was marked by a 
controversy over the effective date of the 
gas service charge. Wycliffe C. Marshall, 
representing a group of customers, read a 
letter from a Brighton consumer indicating 
that while the new rate schedule did not be- 
come effective until October Ist, the service 
charge was included in his bill covering most 


of September, because the meter was read 
after October Ist. Commissioner Louis 
Goldberg supported the contention of Robert 
E. Holt, counsel for the company, that the 
procedure involved was authorized by stat- 
ute. 

It was then argued by opponents of the 
gas company that it was not the intention 
of the legislature to give the company the 
benefit of a month prior to a new schedule, 
but Commissioner Wells said that the Com- 
mission had made its order on its own inter- 
pretation of the law and he pointed out that 
the order in this particular case was dated 
almost two months in advance of the effec- 
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tive date of the gas company’s new schedule. 
Mr. Holt stated that the company’s under- 
standing was that it was the mind of the 
Commission to make the new schedule apply 
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to meter readings taken after the effective 
date of the schedule. 

The hearing was adjourned on November 
13th, to be resumed on December 17th. 


Minnesota 


Five-cent School Fare Put Up 
to Commission 


PARENT-TEACHER association of Minne- 

apolis has placed the matter of a 5-cent 
fare for school children before the State 
Commission while the matter is still being 
considered in the city council. A resolution 
drawn by the legislative committee of the 
association pointed out that many of the 
children now are forced to walk two and 
three miles to vocational and high schools 


because of the present fare, and stated that 
if the 5-cent fare were adopted, parents 
could afford to let their children ride and 
that it would also result in increased revenue 
for the street railway company. 

Action by the St. Paul city council on the 
proposal of pupils’ fares, it is stated in the 
St. Paul News, hinges upon results in Du- 
luth, where it is now being tried. Decision 
to that effect was reached at a council meet- 
ing on November 6th when a committee of 
students appeared before the council and 
asked for action on the proposal. 


Mississippi 


Rate Slash Announced before 
Legislative Committee 


HE Mississippi Power Company, with 

headquarters in Jackson, according to 
the McComb City Journal, has announced a 
cut in rates that will amount to about 8 
per cent to the consumers and will cost the 
utility between $200,000 and $250,000. The 
rates will be offered to more than 100 of the 
municipalities served by the company. 

This announcement was made before the 
Foote joint legislative committee, which is 
inquiring into the financial structure of pub- 
lic utilities, including questions of rates, as- 
sessment and taxation, capitalization, and 
physical values of the properties of the inter- 
company connections. 

The new schedules, which are to be sub- 
mitted to the various municipalities for ac- 
ceptance, provide for a flat service charge 
of $1 for each customer, and a flat rate of 


5 cents per kilowatt in addition to the serv- 
ice charge. The present rate is 10 cents a 
kilowatt in the bulk of the communities, with 
no service charge. The 5-cent rate will ap- 
ply to residence and commercial illumination 
as well as to white ways and shop windows. 

“It is our experience that a reduction is 
necessary in order to increase the use of elec- 
trical appliances,” Barney E. Eaton, president 
of the company is quoted as stating. “We 
believe that in course of time, we will in- 
crease the load to an extent by these reduc- 
tions to more than offset the temporary re- 
duction in gross earnings. We do not intend, 
by any means, to reduce the size of the bill 
presented to the customer; but we do want 
to give him the use of more electricity for 
the bill he pays.” 

The reduction will not affect the very small 
consumer, but will raise the rates for a few 
of these consumers because of the service 
charge which they have not been required to 
pay in the past. 


Montana 


City Would Revoke Franchise 
Unless Rates Are Raised 


COMMUNICATION from attorneys for the 
city of Shelby, according to the Great 
Falls Tribune, on October 26th, brought 
news that the city council had threatened to 
revoke the franchise of the Great Northern 
Utilities Company unless it complied with a 
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Commission order to increase rates. A com- 
peting company charged that the 20-cent rate 
for natural gas of the Great Northern Com- 
pany was less than cost and designed to drive 
the other utility out of the field. The Com- 
mission upheld this view and ordered an in- 
crease to 35 cents a thousand. The lower 
rate was regarded as dangerously low for 
the welfare of the corporation. 

The company brought suit in the district 
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court to have the Commission’s order set 
aside. While it was pending, the Commis- 
sion applied to the supreme court to order 
the company to charge the new rates until 
the matter was otherwise determined in the 


courts. The supreme court, on November 4th, 
dismissed the suit without prejudice upon the 
theory that the order of the Commission that 
higher rates be charged must be passed upon 
first by the district court. 


e 


Nevada 


Expert to Investigate Electric 
Rates Not Favored 


A PETITION asking the Elko city council to 
appoint an expert to investigate the 
power and light rates charged in the city 
of Elko, it is reported in the Reno State 
Journal, has been rejected by the council. 
It was decided that W. T. Mathews, city at- 


torney, make the necessary preliminary in- 
vestigation to determine whether or not an 
investigation by an expert would be advisa- 
bl 


e. 

The Elko Lamoille Power Company, it is 
stated, opposes the appointment of an expert 
by the city and relies upon the reports filed 
with the Public Service Commission, which, 
members of the company state, are sufficient 
for the investigation. 


z 
New Jersey 


Higher Fares Asked by 
Public Service 


| me Service Co-ordinated Transport, 
on November 21st, filed an application 
with the Commission to change the present 
5-cent unit fare on street cars and motor 
busses to 10 cents, with 20 tokens for $1. 
The new fares were to become effective Jan- 
uary Ist unless suspended by the Commission. 

It is estimated, says the Newark News, 
that about 10 per cent of the street car and 
bus riders are occasional ones and if that be 
an accurate estimate and all of the casual 
riders pay 10 cents, it would mean $3,000,000 
additional revenue for the company. It is 
estimated, however, that the amount will fall 
below that, says this paper, with conservative 
estimates varying between $1,000,000 and 
$1,500,000 annually. 


President Thomas N. McCarter, of the 
company, has explained the reasons for the 
proposed change. He calls attention to the 
fact that the present 5-cent unit fare was put 
into effect in October 1923 voluntarily by the 
company upon suggestion of the Commission 
as an experiment. This rate, he said, has so 
many desirable features that the company has 
been carrying on with it in the hope that, 
through economies in operation and with the 
cooperation of the public and the Commis- 
sion, the rate would produce sufficient revenue 
to meet the costs of operation and enable 
the company to function adequately. 

Since the inauguration of this fare, how- 
ever, operating revenues have failed to meet 
operating costs and fixed charges by approxi- 
mately $5,000,600 with no return upon nearly 
$48,000,000 invested in the property, he as- 
serted. Opposition to the increase is rapidly 
developing in the cities. 


e 


New 


Experts Quizzed on Public Serv- 
ice Commission Law 


ae sage hearings have been held during 
the past month by the joint legislative 
committee investigating the Public Service 
Commission law. Public Service Commis- 
sioners and others have given their testimony. 
The New York Herald-Tribune reports that 
former Governor Alfred E. Smith has ten- 
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tatively accepted an invitation to give his 
opinion at a future hearing. 

While Commissioner George R. Lunn was 
on the stand a sharp tilt occurred between 
the witness and Frank P. Walsh, a member 
of the investigating committee, in regard to 
the Commission’s approval of the acquisition 
by the Consolidated Gas Company of the 
Brooklyn Edison Company. Mr. Lunn dis- 
claimed allegations of trickery on the part of 
Mathew Sloan, president of the Brooklyn 
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Edison Company, in connection with the con- 
solidation, and declared that Mr. Sloan was 
one of the best operators in the United 
States, “who really has the interests of the 
people at heart, more so than many of the 
others.” 

“I believe in regulation,” said Commission- 
er Lunn, “but I feel that regulation should 
be given every trial possible and no one 
should be more interested in seeing it suc- 
ceed and seeing justice done to the people 
than the utilities themselves, for if it does 
not succeed they might not have as kindly 
treatment as they would like.” 

Henry C. Atwell, Chairman of the Massa- 
chusetts Commission, and Louis Goldberg, a 
member, criticised the establishing of rates 
on a reproduction basis rather than on the 
basis of the original investment of stock- 
holders. Mr. Goldberg, according to the 
newspaper reports, asserted that for utility 
companies in his state to appeal to the courts 
from the Public Service Commission's de- 
cisions was rare because they realized that 
litigation usually would run over a long pe- 
riod and that in the end the Commission’s 
decision invariably would be upheld. 

The need of a special technical staff, the 
necessity of a more adequate rate base, and 
suggestions for the transfer of bus regula- 
tion to the jurisdiction of the Commission, 
were the chief points of the testimony on 
November 13th of Public Service Commis- 
sioner George R. Van Namee. The New 
York Times tells us it was Mr. Van Namee’s 
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opinion that “the control of the Public Serv- 
ice Commission can be made more effective 
by clearing up legislative ambiguities and ex- 
tending its control to holding companies.” 

Mr. Van Namee, the report continues, 
challenged a statement made previously by 
Commissioner Lunn, who charged that the 
assumption by the courts of the telephone 
rate case would result in a breakdown of 
the regulatory system at least so far as tele- 
phone service was concerned. Mr. Van 
Namee said that “to claim that the telephone 
case shows a complete breakdown of the 
regulatory powers of the Commission is, in 
my judgment, ridiculous, especially when it 
is remembered that this case was disposed 
of, so far as the Commission could dispose 
of it, years ago.” He pointed out that “you 
can’t keep a company from going into the 
courts.” 

The duties and functions of the people’s 
counsel of Maryland were defined for the 
committee by Thomas J. Tingley of Balti- 
more, who for the past three years has been 
Maryland’s people’s counsel. He said, accord- 
ing to the Rochester Times-Union of Novem- 
ber 20th, that his duties are undefined by law 
but that he acts in co-operation with and ap- 
pears before as well as for the Maryland 
Public Service Commission in the interest 
of the public in all utility matters. He as- 
serted that the office costs the state of Mary- 
land $4,500 a year but since it has been in 
— has saved the people millions of dol- 
ars. 


Oklahoma 


Franchise Problems Result from 
Court Decision 


T= public service companies in Oklahoma 
are now checking over their franchises 
as a result of the decision of the state su- 
preme court, on November 5th, holding un- 
constitutional the revocable permit law passed 
in 1925. The court’s action restored to mu- 
nicipalities of the state the right to grant 
franchises to public utility companies, which 
— had been set aside by passage of this 
aw. 

The original franchises in many cases 
Stipulated the rates to be charged, and be- 
cause of changes in conditions these provi- 
sions are now obsolete. The original fran- 
chise of the Public Service Company of Ok- 
lahoma operating in Tulsa, for example, pro- 
vided for the following rates on residence 
consumption on 16 candle power lamps: 
One to two lamps at 50 cents each per 
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month; three to four lamps at 35 cents each 
per month; five to seven lamps at 30 cents 
each; eight to twelve lamps at 25 cents each; 
and all over twelve lamps at 20 cents each 
per month. 

The domestic light rate now in effect in 
Tulsa is 8 cents per kilowatt hour for the 
first five hours per month per room in each 
residence; 6 cents per kilowatt hour for the 
next five kilowatt hours per month per room, 
and all over that amount 4 cents per kilo- 
watt hour. 

The predecessor of this company, accord- 
ing to a report in the Tulsa Tribune, was 
granted its franchise in 1905 for a period of 
thirty years. Thereafter it surrendered the 
franchise in Tulsa and took out a revocable 
permit. The company serves twenty-eight 
communities which are not incorporated and 
seventy-four towns and cities in which fran- 
chises will be required for continued opera- 
tion after the present franchises of the utility 
expire. 
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Oregon 


Rates Reduced on Hand Set 
Telephone Instruments 


wed fy is going to cost those highly up-to- 
date persons who have the new fangled 
dingbats with the receiver on one end and 
the transmitter on the other only four bits 
more a month to talk over the telephone than 
those old-fashioned folk who still cling to 
thrift and the wall telephone,” says the Port- 
land Journal. There was a differential of 
75 cents between the former type of instru- 
ment and the new hand set, but this has 
been reduced to 50 cents. 


It is reported that there has been wide- 
spread complaint lodged with the Commis- 
sion because of the difference in monthly 
rate of 75 cents. Conferences have been 
held between representatives of the depart- 
ment of utilities of the city commission, the 
Public Service Commission, and officials of 
the telephone company with the result that 
the new tariff has been filed. A lower rate 
had been hoped for but it is said that the 
supply of the new type telephone is so lim- 
ited at present that it would be impossible 
for the company to meet the demand if no 
more were charged than for the older style 
of instrument. 


€ 
Pennsylvania 


Peace Offer in Water Rate 
Fight Rejected 


§y of the Scranton-Spring Brook 
Water Company, says the Williamsport 
Sun, have formally rejected a peace pro- 
posal offered in the long standing war be- 
tween the company and thousands of con- 
sumers over increased water rates. The pub- 
lic utility refused to accept payment of water 
bills based on the old rate in effect prior to 
the granting of a temporary increase by the 
Public Service Commission. 

Representatives of the consumers offered 
to discontinue radio attacks on the company, 
to discontinue public meetings of protest, 


and other such actions, provided the company 
would accept payment of old rates without 
interest penalties until the case is finally set- 
tled by the Commission. The company, al- 
though not agreeing to this proposal, has 
offered to investigate families who claim they 
are unable to pay and, if such investigation 
warrants leniency, these consumers may be 
allowed more time. 

_ Termination of the Commission proceed- 
ings, according to recent dispatches, is not 
yet in sight. On November 14th it was an- 
nounced that another series of hearings had 
been arranged to start in December. The 
fact that an additional week of hearings may 
be held, it is said, means that the final argu- 
ment cannot take place until January. 
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Erie Telephone Rate Case 
Continued 


MASS of statistical information has been 

submitted to Commissioner James Benn 
regarding the reasonableness of the rates of 
the Mutual Telephone Company of Erie. 
An adjournment was taken on November 
6th until December. 

It was agreed, says the Erie Times, by 
Commissioner Benn and attorneys that the 
old rate case completed three years ago 
would not be reopened under any conditions. 
On behalf of the city, Attorney Samuel L. 
Gilson, special legal counsel, asserted that the 
figures show that the company has accum- 
nlated nearly $100,000 more than justified 
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under the rates made three years ago and 
that the company has added $280,000 to the 
depreciated value of the property in order 
to uphold excessive telephone rates. 

Attorney Charles H. English, on behalf of 
the telephone company, informed the Com- 
missioner that the company did not know the 
position that the city would take before the 
Commission until their appearance Wednes- 
day. He said that ample defence would be 
offered to all points in contention. 

Commissioner Benn has under considera- 
tion a demand by the city that the Commis- 
sion require the telephone company to open 
all their books and accounts so that their 
statements could be verified and additional 
information vital to the rate proceedings 
could be obtained. 
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Texas 


Revised Gas Schedules Due to 
Follow Court Injunction 


T= Fort Worth Gas Company and the 
city of Fort Worth have under consid- 
eration the question of new rate schedules, 
following the granting of an injunction by 
a special statutory court of three judges on 
November Sth restraining the city from in- 
terfering with the gas company’s collection 
of a higher rate than it now is charging. 
Attorneys for the company and for the city 
seem to differ on the interpretation of the 
decision. Findings that a return of 7 per 
cent on the company’s investment is not con- 
fiscatory and that 3.6 per cent depreciation 
is proper are not interpreted by the company, 
according to an article in the Fort Worth 
Star-Teleagraph, as limiting rates to produce 


only that return. The contention is made 
that while the court does not consider a 7 
per cent rate of return confiscatory, it did 
not say that 7 per cent is a reasonable return 
on the investment. ; 

The city, it is said, pins great faith upon 
the court’s action in accepting the special 
master’s valuation of $4,000,000, about $2,- 
000,000 less than the utility claimed its plant, 
properties, and business were worth. 

The suit has nothing to do with any par- 
ticular schedule of rates. An amended bill 
filed by the gas company asked only that the 
city be restrained from interfering with col- 
lection of a higher rate than the rate in force. 
The case originated in the city council when 
the utility filed its application for an in- 
crease in rates in August, 1927, and was 
fought through the Railroad Commission and 
the Federal Court. 


Virginia 


Telephone Companies Seek 
Increase in Rates 


Ta telephone companies operating in 
the James river valley section, says the 
Richmond Times-Dispatch, are seeking to 
raise their rates on business and residence 
party line service from 25 to 100 per cent 
and have filed applications for that purpose 
with the State Corporation Commission. 
The companies involved are the Public Tele- 
phone Corporation, which operates the lines 
formerly owned by the Fluvanna & James 
River Valley Telephone Company and the 
Goochland Telephone Company; the Amelia 


& 


County Telephone Company, Inc.; and the 
Virginia Telephone Company. 

The Public Telephone Company proposes 
to increase rates on party-line residence 
phones from $1.50 a month to $2 a month, 
and on party-line business phones from $1.50 
to $2.50 a month. 

The Amelia County Telephone Company 
desires an increase on party-line residence 
phones from $1.25 to $2 and on party-line 
business telephones from $1.25 to $2.50. Six 
similar increases, it is stated, will be made 
by the Virginia Telephone Company. 

The new rate schedules were expected to 
go into effect unless reasonably serious ob- 
jection was raised by subscribers. 


Washington 


Voters to Pass on Seattle 
Telephone Franchise 


Tz Seattle city council, on November 
12th, by a 5 to 4 vote, approved an ordi- 
nance submitting at the next city election a 
new franchise for the Pacific Telephone & 
Telegraph Company. The council’s action 
brings to a head a controversy that has been 
raging ever since the last of the telephone 
company’s franchises expired six and one- 
half years ago. 

The ordinance grants the company a 10- 
year franchise and requires payment by the 
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company of 2 per cent of the gross receipts 
as a franchise tax. Approval of the fran- 
chise by the voters, it is said, would result 
in a new building program by the company 
and would add more than $1,000,000 to the 
taxable values in the city. 

There seems to be quite a division of opin- 
ion on the merits of the proposition. Coun- 
cilman Otto A. Case is quoted in the Seattle 
Post-Intelligencer as stating: 

“This is a Christmas tree bill for the tele- 
phone company. It gives the company all 
the advantages and the city little or noth- 


g. 
Mayor Frank Edwards, on the other hand, 








is quoted in the Seattle Times as follows: 

“T am glad that the people are to be per- 
mitted to intervene in this 5-year fight be- 
tween the telephone company and the city. 
The situation is intolerable, a private utility 
operating here, using our streets and fur- 
nishing a service to our people without legal 
authority or regulation by municipal author- 
ities. It is only because the telephone com- 
pany is hampered by business restrictions 
that the council would drive a bargain with 
them and restore the city’s control over its 
streets. Succeeding city administrations have 
been powerless to interfere with the tele- 
phone company because to do so would be 
to deprive our own people of a service they 
need and demand. That is why an unau- 
thorized public service has been given dur- 
ing the past five years while bickering over 
franchise terms went on between the council 
and telephone company. 
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“This franchise does not affect the rate 
question in any particular. It could not. 
Every lawyer and most laymen know that. 
State law gives the Department of Public 
Works control over rates and service and the 
council or any twenty-five citizens can initi- 
ate proceedings. They could initiate such 
proceedings if the ordinance were filled with 
rate agreements. The city cannot by any 
device override state law.” 

Considerable agitation has been stirred up 
by a of the proposed franchise to 
compel the company to agree on a limitation 
of rates. Another proposal was made by 
these interests that the company agree in the 
franchise not to appeal from the State Com- 
mission to the Federal courts in rate mat- 
ters. The company, it is reported, declined 
to make any agreements of this sort, as the 
rate question 1s a matter for Commission 
regulation. 
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West Virginia 


Evidence Dug Up in Gas 
Rate Case 


NGINEERS representing the city of Hunt- 

ington in its fight against increases in 
natural gas rates have been digging up gas 
pipe to ascertain its condition and have also 
obtained reports from geologists regarding 
the supply of natural gas in the ground. 
Pipes exhumed are photographed and their 
condition noted. 


e 


Two important gas rate cases are under 
way. One is the application of the Hunting- 
ton Development & Gas Company, and the 
other the application of the United Fuel Gas 
Company. Evidence in the latter proceeding 
is to be presented early in January. 

One of the points at issue is the life of 
the gas wells. A report by David B. Reger, 
assistant state geologist, according to the 
Huntington Advertiser, contains the asser- 
tion that almost unlimited supplies of natural 
gas underlie the area involved. 


Wisconsin 


New Depreciation Claims Cause 
Postponement of Fare Case 


REQUEST for additional annual allow- 
ances of more than $500,000 for depre- 
ciation on unamortized property by the Elec- 
tric Company resulted, on November 14th, in 
the adjournment of hearings on the applica- 
tions for increased fares to December 5th. 
The city of Milwaukee and the suburbs re- 
quired more time to examine the figures. 
Ralph Moody, company’s statistician, ac- 
cording to press dispatches, declared that be- 
cause of the greater use of rolling stock, 
tracks, trolleys, and roadways, the old de- 
preciation bases set up by the Railroad Com- 
mission years ago were not liberal enough. 
In support of this contention it was stated 
that in 1914 car mile operation totaled 14,- 
688,176, while last year the total of car 
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mile operation amounted to 100,877,000. 

The assertion was also made that the city’s 
street improvement program is forcing the 
company to relay its tracks and repave as 
a matter of good engineering. This policy 
of tearing up old rails and laying heavier 
ones was attacked by Clifton Williams, spe- 
cial assistant city attorney, who maintains 
that the public should not be made to pay 
for the new and heavier rails when the old 
and lighter rails might have many years of 
use left in them. 

A single fare for nearby suburbs and a 
reduced street car rate for other villages, 
cities, and townships in the county were de- 
manded when the Commission resumed its 
hearing on November 11th. Suburban of- 
ficials contended that the outlying villages 
and cities are entitled to the same considera- 
tion as is given the territory that was for- 
merly North Milwaukee. 
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WISCONSIN RAILROAD COMMISSION. 


RE CONSOLIDATED TELEPHONE COMPANY OF 
WISCONSIN. 


[U-3832.] 


Discrimination — Telephones — Switching charge. 

Proposed rates limiting the application of switching charges to tele- 
phone lines having four or more patrons, with the intention of estab- 
lishing a minimum charge for switching service equivalent to that which 
would be received were four patrons receiving service from the line, 
were held to be discriminatory. 


[August 12, 1929.] 


AppticaTion of a telephone company for authority to increase 
rates ; rates revised. 


By the Commission: On March 22, 1929, the Consolidated 
Telephone Company of Wisconsin filed application with the Com- 
mission requesting authority to increase its rates for switching 
service out of the Butternut and Fifield Exchanges, contending 
that the present schedule of rates was insufficient to pay operating 
expenses, provide for depreciation, and afford a reasonable return 
on the investment in plant and equipment. 

A hearing in the matter was held on April 9, 1929, in the city 
hall at Park Falls, Wisconsin. Appearances were as follows: 
Consolidated Telephone Company of Wisconsin by Mr. H. I. 
Crawford, Wausau, and Mr. Scheide, local manager, Park Falls. 
Mr. Hugh Boyd, Fifield, Wisconsin; Mr. Alex Patterson, Fifield, 
Wisconsin ; Mr. Walter Kuehl, Mr. Julius Kuehl, Mr. William 
Schmidt, Butternut, Wisconsin. 

The lawful rates of the applicant now in effect are as follows: 
Roadway service—Service station, equipment connected but not 
owned, each station, per month, 50 cents. 

Request is made for permission to apply the following charges: 
Roadway service—Service stations, equipment connected but not 
owned, each station, per month $1 gross, 75 cents net. A mini- 
mum of 4 service stations on each circuit connected shall be re- 


quired. 
P.U.R.1929E 30 
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Billing and discount rule—Subseribers shall be billed for the 
current month at the gross rate and when gross and net rates are 
quoted the difference between the gross and net will be allowed 
as a discount on all bills paid on or before the 20th of the month 
for which bills are rendered. After the 20th of the month the 
gross rate will apply. 

Rural subscribers owning their telephone and line, provided 
there are at least four connected to each circuit may be served as 
one line when they shall have designated one of their number to 
assume responsibility for all collections and payments to the 
company. 

When any part of a switching service line or equipment is not 
properly repaired within thirty days after written notice to the 
subscribers represented, service to the entire line will be discon- 
tinued. 

According to exhibits submitted by the utility the present ap- 
plication affects eleven patrons receiving service out of the But- 
ternut exchange and two patrons receiving service out of the 
Fifield exchange. The increased revenue accruing to the But- 
ternut exchange would total $138 under the proposed rates while 
the Fifield exchange would benefit to the extent of $34.20 an- 
nually. 

At the hearing the utility submitted evidence in the form of 
exhibits purporting to show that the annual total cost of serving 
a switched line at the Butternut exchange, including an allow- 
ance of 13 per cent for depreciation and return on investment, 
amounted to $36.43, while at the Fifield exchange the total cost 
amounted to $40.30. 

The proposed rates, by limiting the application of switching 
charges to lines having four or more patrons would provide a 
revenue of at least $36 per line. The intention, apparently, is 
not to limit the switching service to lines with four or more 
patrons but to establish a minimum charge for switching service 
equivalent to that which would be received were four patrons 
receiving service from the line. The present case involves five 
single-party and two three-party switched lines out of Butternut 
and two single-party switched lines out of Fifield. 

No revision in the exchange rates is contemplated in this ap- 
P.U.R.1929E. 
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RE CONSOLIDATED TELEPHONE CO. 467 . 
plication. The rate for single-party residence service within the 
exchange base rate area is $1.75 per month. Under the proposed 
rates for switching service single patrons on a switched line 
would be required to pay $3 per month. The actual demands on 
the central operator in both cases are comparable. The invest- 
ment to serve both classes of customers is probably also nearly 
equal. It is true that the length of line to serve the switched 
customer is normally greater than the average length of line to 
serve single party subscribers for it is customary to meet the 
switched line at the village limits. On the other hand, the com- 
pany does not furnish, install, nor maintain the telephone instru- 
ment for the switched subscriber. It would seem, therefore, that 
any material discrepancy in the rates for these two classes of 
service would result in an unreasonable discrimination which the 
public utility law specitically forbids. In providing service to 
two, three and four-party lines the saving to the utility in the © 
case of the switched line is increased proportionately by the fact 
that the subscribers themselves furnish and maintain their own 
telephone instruments. 

The additional revenue to be obtained under the rates proposed ° 
by the utility would not materially affect the rate of return which © 
in the past was not excessive. The Commission feels that the 
rates proposed would result in a discrimination which in contem- © 
plation of the public utility law would be considered unreason- 
able and unlawful. 

The rates which will be authorized have been carefully con-.. 
sidered and it is felt that they will provide an adequate return 
in the present case without affecting unreasonable discrimination 
when compared with the balance of the utility’s rate structure. | 











COLORADO PUBLIC UTILITIES COMMISSION, 


RE PUBLIC SERVICE COMPANY OF COLORADO. 
[Case No. 393, Decision No. 2247.] 


Interstate commerce — Commission jurisdiction — Transmission of 
imported power. 


1. The transmission of electric energy from a generating system 
P.U.R.1929E. 
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outside of the state to a distribution system located within the state 
is interstate commerce and the State Commission has no power to refuse 
authority to connect such systems to the utility owning both of them, 
p. 470. 
Commissions — Jurisdiction — Constitutional questions. 

2. It is the duty of the Commission to decide constitutional ques- 
tions properly arising before it in accordance with principles established 
by decisions or statutes, p. 472. 


Interstate commerce — Distribution of imported power. 
3. A utility lawfully distributing energy within the state cannot 
be prohibited from taking energy for that purpose from an interstate 
transmission line whether built by it or some other person, p. 475. 


(Bock, Chairman, dissents.) 
[May 24, 1929.] 


ProcEEpIncs on an order by the Commission requiring an 
electric company to show cause why it should not secure author- 
ity before making a certain connection on its properties; pro- 
ceedings discontinued. 

Appearances: Lee, Shaw, and McCreery, Denver, Attorneys 
for respondent, Public Service Company of Colorado; G. E. 
Hendricks, Julesburg, Attorney for Town of Julesburg, inter- 
vener. 


By the Commission: An order was entered by this Com- 
mission requiring the respondent Public Service Company of 
Colorado, to show cause why before making a connection between 
its transmission line running from Julesburg, Colorado, to Big 
Springs, Nebraska, and its line running from Julesburg to 
Sedgwick, Colorado, it should not procure from this Commis- 
sion a certificate of public convenience and necessity therefor 
and why, in so constructing or extending its line, it will not so 
interfere with the operation of the line, plant, or system of the 
electric light plant or system of the town of Julesburg as to 
require this Commission to prohibit such construction or exten- 
sion or to prescribe such terms and conditions as may be just 
and reasonable. The respondent filed a lengthy answer. The 
town of Julesburg filed a petition in intervention. 

The case was submitted on the evidence heretofore taken in 
Application No. 765 (1929) P.U.R.1929C, 48, after the same 
had been reopened and set for further hearing. The facts are 
P.U.R.1929E. 
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stated in some detail in the order of the Commission issued in 
said application on January 30th of this year. Briefly, the facts 
are as follows: The town of Julesburg is now, and for a num- 
ber of years has been, operating a municipal electric light plant. 
For some years there was in operation a municipal electric dis- 
tribution system in the town of Sedgwick, Colorado. Under a 
contract between the town of Sedgwick and the town of Jules- 
burg, electric energy was delivered by the town of Julesburg 
to the town of Sedgwick at the corporate limits of the town of 
Julesburg from which point it was conveyed over a transmis- 
sion line built and owned by the town of Sedgwick. For some 
time the town of Sedgwick furnished electric energy from said 
transmission line to a private company which distributed the 
same in the town of Ovid, a point intermediate to Julesburg 
and Sedgwick. 

For same years the town of Julesburg has been supplying 
electric energy at its corporate limits for distribution in Big 
Springs, Nebraska. Public Service Company has purchased 
the distribution systems in Sedgwick, Ovid, and Big Springs, 
along with the transmission lines, one running west from Jules- 
burg past Ovid to Sedgwick, the other running north across the 
state line and then west to Big Springs. 

The contract between the towns of Sedgwick and Julesburg 
which Public Service Company has been performing expires 
early in June of this year. Public Service Company proposes 
at the termination of that‘contract to secure all of its energy 
from a privately owned plant situated in Ogallala, Nebraska. 

It already has built the transmission line from Ogallala to 
Big Springs. At the time the matter first came before the Com- 
mission it was engaged in constructing a line from a point on 
the Colorado-Nebraska state line about one-half mile north, to 
a point about one-half mile west of Julesburg, thus forming 
a connecting link between the Big Springs and the Sedgwick- 
Ovid lines. 

A number of questions have been raised by the answer of the 
respondent and the petition of the intervener. The evidence in 
the case consists wholly of that introduced by the intervener 
in Application No. 765 (1929) P.U.R.1929C, 48, reopened 
P.U.R.1929E. 
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on its motion. It has a modern generating plant producing quite 
a surplus of energy. Large expenditures on the plant were made 
recently with a view to continuing to sell energy to the respond- 
ent to be distributed in Sedgwick and Ovid. There was some 
evidence that the plant in Ogallala, from which the respondent 
‘expects in the future to procure its energy, is antiquated and of 
doubtful capacity. The respondent claims to have entered into 
an advantageous contract, and assumes the responsibility of 
giving adequate service thereunder. 

[1] One point made by the respondent seems to be so well 
taken and so decisive of the case, we believe it inadvisable to 
state any conclusion with respect to the other questions involving 
a construction of our statute. 

The position of the respondent is that the transmission of 
electric energy from Ogallala to the distribution systems in 
Sedgwick and Ovid is interstate commerce. It cited in support 
of its contention: 

State ex rel. Barrett v. Kansas Nat. Gas Co. (1924) 265 U. 
S. 298, 68 L. ed. 1027, P.U.R.1924E, 78, 44 Sup. Ct. Rep. 544; 
Buck v. Kuykendall (1925) 267 U. S. 307, 69 L. ed. 623, 
P.U.R.1925C, 483, 45 Sup. Ct. Rep. 324, 38 A.L.R. 286; Bush 
& Sons Co. v. Maloy (1925) 267 U.S. 317, 69 L. ed. 627, P.U.R. 
1925C, 488, 45 Sup. Ct. Rep. 326; Peoples Nat. Gas Co. v. 
Public Service Commission (1926) 270 U. S. 550, 70 L. ed. 
726, P.U.R.1926D, 187, 46 Sup. Ct. Rep. 371; Public Utilities 
Commission v. Attleboro Steam & Electric Co. (1927) 273 U. 
S. 83, 71 L. ed. 549, P.U.R.1927B, 348, 47 Sup. Ct. Rep. 294; 
Helson v. Commonwealth (1929) — U. 8S. —, 73 L. ed. —, 
49 Sup. Ct. Rep. 279; Washington Water Power Co. v. Mon- 
tana Power Co. (Idaho) (1916) P.U.R.1916E, 144, 169; Re 
Idaho Power Co. (Or.) (1927) P.U.R.1928A, 113. 

The cases seem so clearly to support the respondent’s conten- 
tion that we would not feel warranted in discussing the ques- 
tion at any length if it were not for the serious detailed argu- 
ment of the attorney for the intervener. In the Attleboro Case, 
supra, at p. 350 of P.U.R.1927B, the Court said: “The trans- 
mission of electric current from one state to another, like that of 


gas, is interstate commerce, Mill Creek Coal & Coke Co. v. Pub- 
P.U.R.1929E. 
































471 





RE PUBLIC SERVICE CO. 


lic Service Commission (1919) 84 W. Va. 662, 669, P.U.R. 
1920A, 704, 100 S. E. 557, 7 A.L.R. 1081, and its essential 
character is not affected by a passing of custody and title at the 
state boundary not arresting the continuous trausmission to the 
intended destination.” In Public Utilities Commission v. Lan- 
don (1919) 249 U. S. 236, 245, 63 L. ed. 577, P.U.R.1919C, 
834, 838, 39 Sup. Ct. Rep. 268, the Court held: “That the 
transportation of gas through pipe lines from one state to an- 
other is interstate commerce may not be doubted. Also, it is 
clear that as part of such commerce the receivers might sel] and 
deliver gas so transported to local distributing companies free 
from unreasonable interference by the state.” (Underscoring 
ours). In the Missouri-Kansas Gas Case, supra, it was held 
that the state into which gas is brought and sold at wholesale can- 
not, without violating the Commerce Clause of the Federal Con- 
stitution, regulate the wholesale price thereof. In the Attleboro 
Case, supra, it was held that the state from which electrical 
energy is transmitted is likewise forbidden by the Commerce 
Clause from fixing the wholesale rate thereof. 

In the Buck Case, supra, the Court held that the state of 
Washington in denying an interstate certificate on the ground 
that the public convenience and necessity did not require any 
more interstate bus operations between the cities of Portland 
and Seattle had violated the Commerce Clause. 

Congress has not yet taken any action towards regulating 
the transmission interstate of electricity. There are certain 
cases wherein, in the absence of congressional action, the state 
is authorized to act. There are others “wherein state action 
is precluded by mere force of the Commerce Clause of the 
(Federal) Constitution.” A state may not directly burden in- 
terstate commerce. Neither may it cast upon such commerce 
an indirect burden which is unreasonable. 

State laws designed to fetter or interfere with interstate com- 
merce are, of course, invalid. However, in order that state ac- 
tion be a direct burden on interstate commerce it is not necessary 
that the purpose of the action be to interfere with such com- 
merce. “If as applied it directly interferes with or burdens ap- 


pellant’s: interstate commerce, it cannot be sustained regard- 
P.U.R.1929F. 
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less of the purpose for which it was passed.” Interstate Busses 
Corp. v. Holyoke Street R. Co. (1927) 273 U. S. 45, 71 L. ed. 
530, P.U.R.1927B, 46, 48, 47 Sup. Ct. Rep. 298. “. . . the 
states cannot under any guise impose direct burdens upon inter- 


state commerce. . . . They have no power to prohibit inter- 
state trade in legitimate articles of commerce . . .; or to 
discriminate against the products of other states . . .; or te 


exclude from the limits of the state corporations or others en- 
gaged in interstate commerce or to fetter by conditions their 
right to carry iton. . . .” Re Minnesota Rate Cases (1913) 
230 U. S. 352, 400, 401, 57 L. ed. 1511, 33 Sup. Ct. Rep. 729, 
48 L.R.A.(N.S.) 1151, Ann. Cas. 1916A, 18. 

We are of the opinion that the following language of the 
Court in the Buck Case (1925) 267 U. S. 307, 69 L. ed. 623, 
P.U.R.1925C, 483, 487, 45 Sup. Ct. Rep. 324, 38 A.L.R. 286, 
applies with considerable force to the situation here: “The 
provision here in question is of a different character. Its 
primary purpose is not regulation with a view to safety or to 
conservation of the highways, but the prohibition of competition. 
It determines not the manner of use, but the persons by whom 
the highways may be used. It prohibits such use to some per- 
sons while permitting it to others for the same purpose and in 
the same manner. . . . Its effect upon such commerce is 
not merely to burden but to obstruct it. Such state action is for- 
bidden by the Commerce Clause.” 

[2] Here we are asked to pursue a laudable purpose in com- 
pliance with our local statutory law. We might conceivably pay 
no attention to the Commerce Clause of the Federal Constitu- 
tion and all of the cases decided by the Supreme Court of 
the United States defining the meaning of that provision. While 
this Commission is an administrative body whose duty does not 
extend to original determination of nice constitutional questions, 
we believe it is the practice and in accord with a due regard 
for propriety and a decent respect for established law that we 
observe well settled principles of law in arriving at our conclu- 
sions, even though those principles be based on constitutional 
provisions. To cite no other cases, we refer to the case of Moauro 
v. Wolf Creek R. Co. Case No. 321, decided by this Commis- 
P.U.R.1929E. 
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sion in December, 1928, in which we stated the effect of, and 
that we were bound by, a state constitutional provision of the 
state of Colorado which we believe, on the point in question, 
never had been construed by our supreme court. 

It appears, therefore, and the Commission so concludes that 
to prohibit respondent from making the connection in question 
not only would directly burden interstate commerce but it would 
obstruct and prohibit it. 

The intervener points out that the company generating the 
energy proposed to be brought into the state is not resisting the 
intervener’s efforts. We are unable to understand what differ- 
ence it makes that the subject of interstate commerce is trans- 
ported by a purchaser thereof instead of the manufacturer. 

It is admitted, in view of the decision in the Buck Case, 
supra, that if the purpose of the prohibition of the connection 
were to protect another company also transporting electrical 
energy interstate, the commerce provision would be violated. 
But it is argued that it is otherwise when the purpose of the pro- 
hibition is “to prevent competition by an interstate utility with 
a domestic utility.” In so far as the purpose of the action by 
the state, as distinguished from its effect, is concerned, it would 
seem that the thing we are asked to do, namely, to protect intra- 
state commerce by prohibiting interstate is the principal thing 
sought to be prevented by the constitutional provision. 

It is admitted, in view of the Attleboro Case (1927) 273 U. 
S. 83, 71 L. ed. 549, P.U.R.1927B, 348, 47 Sup. Ct. Rep. 294, 
and Missouri-Kansas Gas Case (1924) 265 U. S. 298, 68 L. ed. 
1027, P.U.R.1924E, 78, 44 Sup. Ct. Rep. 544, that this Commis- 
sion would not have power over the rates at which energy brought 
across the state line may be sold at wholesale. But we are asked 
to go further and virtually prohibit the bringing of electricity 
into the state by saying to a company which is now lawfully en- 
gaged in distributing electricity under both muncipal and State 
Commission authority that it cannot receive into its distribution 
systems in Sedgwick and Ovid, energy brought from another 
state. If this Commission could take the action herein urged 
upon it, it is obvious that we could prevent any manufacturer of 
electricity or any purchaser therefrom from bringing electricity 
P.U.R.1929E. 
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across the state line and delivering it to respondent at the city 
limits of the two municipalities. As stated in the Missouri- 
Kansas Gas Case, supra, at p. 82 of P.U.R.1924E (265 U. S. at 
p- 306): “But the sale and delivery here is an inseparable part 
of a transaction in interstate commerce,—not local but essentially 
national in character.” (Underscoring ours.) It is useless to 
bring the electricity across the state line if it cannot be sold when 
gotten here. In attempting to distinguish the Buck Case 
(1925) 267 U. S. 307, 69 L. ed. 623, P.U.R.19250, 483, 45 
Sup. Ct. Rep. 324, 38 A.L.R. 286, it is said that the transporta- 
tion of passengers dealt with in that case wholly ceased when 
they reached their points of destination, and that when the elec- 
tricity comes into the state, and reaches a point where it is pro- 
posed to be turned into a distribution system, it has reached what 
might be called its destination point, and the Commission may 
say it shall not pass that point. It is true that from the point 
where the energy goes into the local distribution system, it be- 
comes subject to regulation by the state in the absence of exer- 
tion of power by Congress, as was held in Pennsylvania Gas Co. 
v. Public Service Commission (1920) 252 U. S. 23, 64 L. ed. 
434, P.U.R.1920E, 18, 22, 23, 40 Sup. Ct. Rep. 279. 

It was stated in the case just cited that after gas has entered 
the local- distribution system, it is still “part of an interstate 
transmission,” however, it was further stated that after such 
entry it becomes “local in its nature” and subject to regulation 
by the state but “always subject to the exercise of authority by 
Congress, enabling it to exert its superior power under the com- 
merce clause of the Constitution.” As we have stated, it makes 
no difference whether the energy is distributed by a transporting 
company or an independent company. As we stated in the Mis- 
souri-Kansas Case, supra, at p. 83 of P.U.R.1924E: “The 
transportation, sale, and delivery (into the local distribution 
system) constitute an unbroken chain, fundamentally interstate 
from beginning to end.” Likewise in the case before the Com- 
mission, the transportation and delivery of the electric energy 
into the distribution systems in Ovid and Sedgwick constitute 


one unbroken chain, fundamentally interstate from beginning 
P.U.R.1929E. 
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to end and not of such a character as to be fettered or obstructed 
by state laws. 

If in the Buck Case, supra, it had appeared that the state, 
instead of preventing the transportation of the passengers into 
the state had undertaken to allow them to be brought in, but to 
forbid their departure from the bus after arrival at their points 
of destination, the case would be similar to the one here. It 
could hardly be argued, in view of the decision in the Buck Case, 
supra, that the decision would have been any different in the 
supposititious case stated. 

[3] Of course, if Public Service Company, merely because it 
is transporting electric energy interstate, claimed the right to 
distribute the energy locally in Sedgwick and Ovid without a 
municipal franchise and authority from this Commission to 
exercise such franchise, we would have a wholly different case. 
But here the company is lawfully distributing energy in those 
towns. It cannot, therefore, be prevented from taking energy 
for that purpose from an interstate transmission line whether 
built by it or some other person. 


ORDER 


It is therefore ordered, That this proceeding be, and the same 
is hereby, discontinued. 


Bock, chairman, dissenting: I regret my inability to concur 
with my colleagues in the disposition of this case. I recognize, 
of course, that the issue herein is somewhat complicated and 
that there is some doubt as to whether the transmission of elec- 
tric energy interstate as involved in this case is or is not a burden 
upon interstate commerce. Lack of time prevents me from a 
review of the cases involving this issue. 

If the proposed tie-up of electric energy interstate by the 
Public Service Company is “interstate” and “commerce” within 
the meaning of the Federal Constitution, the question still re- 
mains whether the proposed regulation by this Commission con- 
stitutes a burden or interference with interstate commerce. In 
my opinion, if this Commission would sustain the contention 
of Julesburg, it would only be regulating the distribution of elec- 


tric energy within the state of Colorado, which would be purely 
P.U.R.1929F. 
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a local matter under the police power of the state. If the Public 
Service Company were prohibited from distributing electric 
energy interstate to territory already adequately supplied intra- 
state by others, we would not thereby prohibit the transmission 
of electric energy into a state, but only to regulate its distribu- 
tion within the state. This regulation, being of a purely local 
character, concerning which Congress has not acted, it would 
seem to me that this Commission has jurisdiction to prevent the 
distribution of electric energy in a territory already adequately 
supplied even though it would thereby indirectly prohibit the 
transmission of electric energy interstate. In other words, any 
regulation by this Commission under the circumstances would 
only indirectly affect interstate commerce and is necessary to pro- 
tect or regulate matters of purely local interest. Since the Su- 
preme Court of the United States has never directly passed on 
this exact question, I am constrained to dissent from the opinion 
of my colleagues. 

This Commission being an administrative rather than a judi- 


cial body, and the question of whether the regulation involved 
is or is not a burden upon interstate commerce being purely 
judicial, I prefer to wait for the interpretation and construction 
by the courts before committing this Commission to a policy 
that can only lead to a curtailment of regulation for the distribu- 
tion of electric energy within a state by state authority. 





CALIFORNIA RAILROAD COMMISSION. 


RE SOUTH COAST GAS COMPANY. 
[Decision No. 21085, Application No. 15450.] 


Consolidation — Purchase price — Province of Commission. 

1. The Commission has never undertaken to fix the price which 

a public utility may pay for properties, p. 481. 
Accounting — Consolidation — Excess purchase price. 

2. If purchasers of public utility properties agree to pay more 
therefor than appears reasonable, the excess purchase price should be 
charged to profit and loss account rather than to fixed capital accounts, 
p. 481. 

P.U.R.1929E. 
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Certificates — Scope — Exercise of franchise rights. 

3. Where the record does not warrant a finding that public con- 
venience or necessity requires the exercise of rights and privileges 
granted by franchise throughout the whole of a county, the authoriza- 
tion will be restricted to a specified area, p. 481. 


[May 13, 1929.] 


AppuicaTion of a gas company to issue securities in return 
for a transfer of properties; granted. 

Appearances: George L. Hampton, associated with W. C. 
Kennedy, for South Coast Gas Company; Fred L. Hamblin, for 
Thomas T. Porteous, receiver for Samuel H. Gunder and Agnes 
Gunder, Interested Parties; McAdoo, Neblett, O’Connor, and 
Clagett, by B. H. Mitchell, for Mrs. Agnes Gunder, Interested 
Party ; Woodruff, Musick, Pinney, and Hartke, by C. H. Hartke, 
for Samuel H. Gunder, Interested Party. 


By the Commission: The Commission is asked in this pro- 
ceeding to enter its order (1) permitting Samuel H. Gunder, 
Agnes Gunder, and Thomas T. Porteous, hereinafter referred 


to as the sellers, to sell, and South Coast Gas Company, herein- 
after referred to as the purchaser, to purchase for $93,000 cash 
the gas works, and distributing system situated in the city of 
Elsinore, Riverside county, known as the Elsinore Gas Works; 
(2) authorizing the purchaser to issue $96,000 par value of its 
common capital stock and sell the same to the American States 
Public Service Company at par for cash; and (3) granting 
the South Coast Gas Company a certificate of public convenience 
and necessity and permission to exercise franchise rights. 

It is of record (Exhibit No. 1) that the superior court of the 
state of California, in and for the county of Riverside, by its 
order of January 18, 1928, appointed Thomas T. Porteous re- 
ceiver, and authorized and empowered him to take possession 
of all the following described real and personal property: 

All that certain real property situated in the city of Elsinore, 
county of Riverside, state of California, and more particularly 
described as follows: 

Lots 2, 4, 6, 8, 10, 12, 14, 16, 18, 20, 22, 24, 11, 13, 15, and 
17, all in block 82 of Elsinore as per map of Heald’s Resubdivi- 
P.U.R.1929E. 
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sion recorded in the office of the county recorder of San Diego 
county in book 8 of maps at page 378 thereof. 

That certain public utility situated in the city of Elsinore 
known as the Elsinore Gas plant and located on the above de- 
scribed property, together with all machinery, tools, trucks, serv- 
ice cars, automobiles, and equipment of whatsoever kind and 
character, including the distributing system in the streets, alleys, 
and byways of the city of Elsinore, franchises, contracts, records, 
files, books, ledgers, accounts, furniture, fixtures, assets, credits, 
bank accounts, and all other appurtenances thereunto belonging. 

That certain franchise granted under and by the terms of 
Ordinance No. 149 of the city of Elsinore to Samuel H. Gunder 
for the right to lay and maintain gas pipes in the public high- 
ways in the city of Elsinore, Riverside county, California, to- 
gether with all rights and privileges granted thereby, which said 
ordinance was approved on the 9th day of July, 1923. 


All bank accounts, moneys, credits, and deposits standing in 
the name of the Elsinore Gas Works or in the name of the said 
defendant, Agnes Gunder, as the operator or manager of said 
plant. 

All bonds and securities received by the defendant, Agnes 
Gunder, from the plaintiff, Samuel H. Gunder, since the 29th 
day of May, 1923. 

All bonds, moneys, and securities in the hands of the defend- 
ant, Agnes Gunder, her agents, trustees, or representatives, be- 
longing to the plaintiff, Samuel H. Gunder. 

Any and all bonds, stocks, moneys, or securities in the hands 
of the said defendant, Agnes Gunder, her agents, trustees, or 
representatives, purchased or acquired from the proceeds of 
bonds, stocks, securities, or moneys in any manner acquired by 
the said Agnes Gunder from the said plaintiff, Samuel H. 
Gunder. 

Together with all other property involved in this action, in- 
cluding all bonds, notes, moneys, and securities. To take posses- 
sion, manage, and operate the Elsinore Gas Plant, to receive 
rents, collect debts, compound and compromise the same, make 


transfers, to sue or defend actions, and to generally do such acts 
P.U.R.1929F. 























RE SOUTH COAST GAS CO. 479 
respecting such property and properties as the court may author- 
ize. 

On January 16, 1929, said court entered its order (Exhibit 
No. 2) directing the receiver to sell, for not less than $90,000, 
the following described property: 

1. Lots 2, 4, 6, 8, 10, 12, 14, 16, 18, 20, 22, 24, 11, 12, 15, 
and 17, all in block 82 of Elsinore as per map of Heald’s Resub- 
division recorded in the office of the county recorder of San 
Diego county in book 8 of maps at page 378 thereof; 

2. That certain public utility situated in the city of Elsinore 
known as the Elsinore Gas Plant and located on the above de- 
scribed property together with all machinery, tools, trucks, serv- 
ice cars, automobiles, and equipment of whatsoever kind and 
character, including the distributing system in the streets, alleys, 
and byways of the city of Elsinore, franchises, contracts, rec- 
ords, files, books, ledgers, furniture, fixtures, assets, credits, and 
all other property and appurtenances thereunto belonging; 

3. That certain franchise granted under and by the terms of 
Ordinance No. 149 of the city of Elsinore to Samuel H. Gunder 
for the right to lay and maintain gas pipes in the public high- 
ways in the city of Elsinore, Riverside county, California, to- 
gether with all rights and privileges granted thereby, which said 
ordinance was approved on the 9th day of July, 1923, and all 
other appurtenances thereunto belonging excepting bank accounts 
and accounts receivable. 

From Exhibit No. 3 it appears that under date of January 23, 
1929, the receiver offered the property for sale. His offer con- 
tained a proviso that any sale made by him is subject to the 
confirmation of the court, and also subject to the approval of 
the Railroad Commission of the state of California. 

The record shows that three bids were received for the proper- 
ties; one from W. B. Foshay Company for $90,000, which bid 
was not accompanied by a certified check; one from Southern 
California Gas Company for $90,101; and one from South 
Coast Gas Company for $93,000. By its order of February 18, 
1929 (Exhibit No. 4), the superior court of the state of Cali- 


fornia, in and for the county of Riverside, confirmed the sale 
P.U.R.1929E. 
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of the properties known as the Elsinore Gas Works to South 
Coast Gas Company. 

In the application now before the Commission, the Commis- 
sion is asked to approve the sale of the properties. Counsel for 
the South Coast Gas Company called as a witness Mr. F. M. 
Faude, consulting engineer, who testified that in his opinion 
the reproduction cost new of the properties which are the subject 
matter of this application, was $129,957 and the reproduction 
cost new less depreciation, $118,378. He also testified that in 
his opinion $93,000 is not a fair and reasonable price for the 
properties at this time. 

Quoting from the transcript: 

Mr. Hampton: Now, do you consider that the sum of $93,000 
is a fair and reasonable price for this utility ? 

Mr. Faude: Not at the present time. 

Mr. Hampton: Why not? 

M. Faude: At the present time the company is faced with 
what I regard as ruinous competition in Elsinore. 

Mr. Hampton: That is by reason of the certificate that has 
been issued to the Southern California Gas Company ? 

Mr. Faude: Yes, sir. 

Mr. Hampton: What do you mean by ruinous competition ? 

Mr. Faude: That if $93,000 is paid for these properties, the 
South Coast Gas Company will be unable to earn a reasonable 
return upon that investment. 

In view of the testimony offered by South Coast Gas Company, 
C. H. Hartke, appearing for Samuel H. Gunder, asked John 
C. Rath, president of the company, if the said company wanted 
the Commission to approve the sale. Mr. Rath answered in the 
affirmative. 

To obtain the money necessary to pay for the properties 
($93,000) and expenses ($3,000) incident thereto, the South 
Coast Gas Company asks permission to issue and sell to the 
American States Public Service Company $96,000 par value 
of its common capital stock. 

J. E. Spelce, an assistant engineer for the Railroad Commis- 
sion, in Exhibit 7 estimates the historical cost of the properties 


of Elsinore Gas Works, including present value of land, at 
P.U.R.1929E. 
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$80,141.01. The accrued depreciation he estimates at $6,379, 
which, if deducted from the $80,141.01, leaves a balance of 
$73,762.01. These estimates include the cost of the company’s 
generating plant. Assuming that the company were to acquire 
and distribute natural gas, the historical cost of the company’s 
distributing system, including present value of lands, is esti- 
mated by J. E. Spelce at $59,166.19. The accrued depreciation 
on this investment he estimates at $4,286.21, leaving a net his- 
torical cost of $54,879.78. 

[1, 2] The Commission has not heretofore undertaken to fix 
the price which a public utility may pay for properties. As a 
matter of fact, it is doubtful whether it has sufficient authority 
to fix such price. The Commission, however, has unquestioned 
authority over the amount of securities which a public utility 
may issue to finance the purchase of properties, over the utilities’ 
accounts and over its rates and services. It has repeatedly held 
that if purchasers of public utility properties agree to pay more 
for such properties than appears reasonable to the Commission, 
the excess purchase price should be charged to profit and loss 
accounts rather than to fixed capital accounts. 

We are of the opinion that the South Coast Gas Company 
should be permitted to issue not exceeding $73,800 par value of 
its capital stock to acquire the properties of the Elsinore Gas 
Works. The order herein will permit the sale of the stock at not 
less than par. The order will not prevent the company from 
selling the stock at a premium which will net it the amount 
which it has agreed to pay for the properties known as the Elsi- 
nore Gas Works. The South Coast Gas Company, however, may 
not charge to fixed capital account more than $80,141.01, which 
is offset by accrued depreciation of $6,341.01 and by capital 
stock of the par value of $73,800. The difference between the 
$73,800 and the $96,000 referred to above must be charged to 
account 508, “Miscellaneous debits to profit and loss,” or written 
off by charging premium capital stock in the event the stock is 
sold at a premium. 

[3] Applicant, South Coast Gas Company, asks for a permit 
to exercise franchise rights and for a certificate of public con- 


venience and necessity. Two franchises are involved in this pro- 
P.U.R.1929E 31 
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ceeding: One franchise granted by Ordinance No. 149 of the 
city of Elsinore, the other by Ordinance No. 179 of the board 
of supervisors of Riverside county. The Commission has here- 
tofore, by Decision No. 14096, dated September 27, 1924, cer- 
tified and declared that public convenience and necessity require 
the exercise by Samuel H. Gunder, doing business under the 
firm name of Elsinore Gas Works, of the rights and privileges 
granted under Ordinance No. 149 of the city of Elsinore. It 
does not seem necessary to us that the we again in this proceed- 
ing make a similar finding so far as Ordinance No. 149 is con- 
cerned. Ordinance No. 179 grants to Thomas T. Porteous a 
franchise and privilege for a period of twenty-five years to lay, 
maintain, and operate pipe lines and appurtenances, over, along, 
and across all public roads, highways, streets, and alleys within 
the county of Riverside, outside of incorporated cities, together 
with the right to carry, transport, convey, conduct, furnish, and 
distribute gas for light, heat, power, and industrial purposes. 
The ordinance provides for the assignment of the rights and 
privileges granted thereby. No one appeared in opposition to 
the granting of the certificate to exercise the franchise rights 
and privileges. However, there is nothing in the record which 
warrants the Commission to make a finding that public con- 
venience or necessity requires the exercise of the rights and privi- 
leges granted throughout all of Riverside county. The order 
herein will restrict the exercise of the rights and privileges 
granted by the franchise to the area which is within one mile of 
the city limits of Elsinore. 

The South Coast Gas Company has filed a stipulation agree- 
ing that it, its successors, and assigns, will never claim before the 
Railroad Commission or any court or other public body the 
value for the rights and privileges granted by said ordinances 
Nos. 149 and 179 in excess of $245. The stipulation filed is in 


satisfactory form. 
P.U.R.1929E. 











FAIRBANKS, M. & CO. v. TEXAS POWER & L. CO. 


UNITED STATES CIRCUIT COURT OF APPEALS, 
FIFTH CIRCUIT. 


FAIRBANKS, MORSE & COMPANY 


v. 


TEXAS POWER & LIGHT COMPANY. 
[No. 5516.] 
(32 F. (2d) 693.) 


Constitutional law — Surrender of powers — Municipal operation 
of utilities. 

1. Municipalities cannot lawfully contract away their statutory 
rights to build and operate electric systems, p. 486. 

Contracts — Right to contract with municipalities — Plant construc- 
tion. 

2. A constructor of an electric plant is entitled to enter into a 
contract with a municipality for the construction of an electrical system 
notwithstanding an existing contract between such a city and public 
utility whereby the utility furnishes the city with current, in view of 
the statutory authority of the city to own and operate its own utility 
system, p. 486. 


Contracts — Solicitation of utility customers. 7 
3. A company constructing an electric plant for a municipality has 
the right to solicit customers being served by an existing rival private 
utility to transfer their patronage to the municipal plant at the termi- 
nation of their existing contracts, p. 486. 


[May 6, 1929.] 


Surrt by an electric utility to restrain a company constructing 
a rival plant for a municipality from interfering with the for- 
mer’s business; interlocutory injunction granted by lower Dis- 
trict Court reversed and cause remanded. 

Appearances: Allen Wight, of Dallas, Texas, B. B. Stone 
and B. L. Agerton, both of Fort Worth, Texas, and Carroll J. 
Lord, of Chicago, Illinois (Bryan, Stone, Wade & Agerton, of 
Fort Worth, Texas, Asheraft & Ashcraft, of Chicago, Llinois, 
and Touchstone, Wight, Gormley & Price, of Dallas, Texas, on 
the brief), for appellant; Joe A. Worsham, of Dallas, Texas 
(Beall, Worsham, Rollins, Burford & Ryburn, of Dallas, Texas, 
on the brief), for appellee. 


Before Walker, Bryan, and Foster, Circuit Judges. 
P.U.R.1929E. 
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Foster, Circuit Judge: Appellee, the Texas Power & Light 
Company, a Texas corporation, obtained an interlocutory in- 
junction against appellant, Fairbanks, Morse & Company, an 
Illinois corporation, in the district court of Hunt county, Texas. 
The parties will be hereafter referred to as plaintiff and defend- 
ant respectively. The order, in general terms, restrained defend 
ant from in any way interfering with plaintiff in the perform- 
ance of its contracts to supply electric power and energy to the 
city of Commerce and private consumers of electricity in said 
city; from inducing any private parties to make contracts with 
the city of Commerce for electric power and energy; and from 
doing the same acts with regard to any other city or town in the 
state of Texas. The suit was removed to the United States Dis- 
trict Court for the northern district of Texas, and thercafter 
a motion to dissolve the injunction was overruled, and from that 
order this appeal follows, under the provisions of § 129, Judicial 
Code (28 USCA § 227). 

The hearing was on bill and answer. Plaintiff argues that 
the answer is not properly verified because not under the seal 
of the corporation. The answer shows the usual form of verifi- 
cation, by an agent charged in the bill as being guilty of the 
acts complained of, and is sufficient. The objection is frivolous. 
Gerlach-Barklow Co. v. Morris & Bendien (C. C. A.) (1927) 
23 F. (2d) 159. We must give full effect to the denials of 
the answer. Reynolds v. Crawfordsville First Nat. Bank 
(1884) 112 U. S. 405, 28 L. ed. 733, 5 Sup. Ct. Rep. 213; 
United States v. Trans-Missouri Freight Asso. (1897) 166 U. 
S. 290, 41 L. ed. 1007, 17 Sup. Ct. Rep. 540. 

The pleadings are so voluminous that it would be impossible 
to briefly state them. The material issues presented are these: 
Plaintiff has a franchise, which is not exclusive, to generate, 
sell, and distribute electric current in Texas, and has contracts 
with the city of Commerce and various other towns and cities 
in Texas, and with various private consumers of electric current 
in said cities and towns, and has erected generation plants and 
distribution systems for the purpose of fulfilling said contracts. 
The defendant is not engaged in generating and selling electric 


current, but manufactures and installs plants for that purpose. 
P.U.R.1929F. 
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It has entered into a contract with the city of Commerce to 
supply it with a plant for the generation and distribution of 
electric current, for the price of $104,000, has begun the eree- 
tion of the plant, and has expended about $65,000 in so doing. 
This contract binds the defendant to accept payment out of the 
net revenues to be derived by the city for six years from the 
sale of electric power and energy to its inhabitants. Some of 
its agents have assisted the city in soliciting and securing con- 
tracts from the citizens of Commerce to patronize the municipal 
plant when erected. It is alleged by plaintiff that this contract 
and the contracts with the private parties have been induced 
by false and fraudulent statements on the part of defendant 
to the effect that plaintiff’s contract with the city is invalid 
and that its rates are exorbitant, and that defendant has induced 
said parties to violate their contracts with plaintiff. Defendant 
denies any fraud or false statements in procuring the contract, 
and alleges that instead of soliciting the contracts for the erection 
of plants, the initial inquiries came from the city of Commerce 
and other Texas towns. Defendant also denies that it has in- 
duced, or attempted to induce, any of plaintiff’s customers to 
violate their contracts, and alleges that said contracts may be law- 
fully terminated before the municipal plant could be erected and 
put in operation. 

Plaintiff relies on a number of cases holding that an action 
for an injunction will lie against one who maliciously interferes 
with another’s business by inducing parties with whom he has 
valid contracts to violate and breach them. This may be con- 
ceded as a general proposition, and it is unnecessary to set out 
or review the authorities cited. However, no case is cited which 
holds that a person may not exercise his legal rights because 
another is thereby damaged. 

The contract of plaintiff with the city of Commerce is to supply 
it with electric current for the purpose of operating its water- 
works and street lighting system. It fixes the rates for the service 
and contains the provision that the contract shall continue, unless 
terminated as provided therein, until June 30, 1930, and there- 
after, until canceled by either party upon giving thirty days’ 
notice in writing. The commercial contracts are for all the re- 
P.U.R.1929E. 
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quirements of the customers for one year, with no guaranty as 
to the maintenance of rates. They also provide for continuance 
thereafter from year to year unless terminated by either party 
on written notice not less than thirty days before the expiration 
of the yearly period. The domestic contracts differ, in that they 
contain no agreement for the amount of current to be supplied 
and no provision for the term they are to remain in force. They 
also contain the provision for termination by either party on 
thirty days’ notice in writing. 

[1, 2] Under the laws of Texas cities and towns are given 
authority to build and operate light and water systems. Article 
1111, Complete Tex. St. 1928. This is a right that cannot be 
contracted away. Article 1, § 17, Texas Const.; Brenham v. 
Brenham Water Co. (1887) 67 Tex. 542, 4S. W. 143. It 
follows that, regardless of its contract with plaintiff, the city 
of Commerce had the right to erect its own electric light plant 
at any time the proper officers should see fit to do so. We are 
not concerned with the question of actionable damages in this 
regard. It is immaterial whether the defendant approached the 
city with the suggestion of building a plant, or whether the in- 
quiry came initially from the city. In either event the defend- 
ant had the legal right to enter into negotiations with the city 
for the erection of an electric light and power plant. 

[3] It is not shown that any of the commercial contracts had 
terminated, but as they are for terms of only a year it is reason- 
able to suppose that as to all, or nearly all, of them the time 
would have arrived when it was optional for either party to 
cancel them on thirty days’ notice before the municipal plant 
could be put in operation. As to the domestic contracts it is 
evident the contracts could be canceled at any time on giving 
the thirty days’ notice provided for. There could be no doubt 
that the defendant would be within its legal rights in soliciting 
these customers to enter into contracts with the city on the lawful 
termination of their contracts with plaintiff. 

We conclude that, so far as the record before us discloses, de- 
fendant was acting legally and within its rights in entering into 
a contract with the city of Commerce for the erection of an elec- 


tric power plant and distribution system and then soliciting 
P.U.R.1929E. 
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private parties to become customers of that plant when their 
contracts with the plaintiff were lawfully terminated. These 
conclusions are supported by the following authorities and others 
unnecessary to cite: Walker v. Cronin (1871) 107 Mass. 555; 
McGuire v. Gerstley (1907) 204 U. S. 489, 51 L. ed. 581, 27 
Sup. Ct. Rep. 332; American Steel Foundries vy. Tri-Cities Cen- 
tral Trades Council (1921) 257 U. S. 184, 66 L. ed. 189, 42 
Sup. Ct. Rep. 72, 27 A.L.R. 360. 

Reversed and remanded, with instructions to recall and set 
aside the preliminary injunction and for such other proceedings 
as may be necessary, not inconsistent with this opinion 

Rehearing denied June 20, 1929. 





NORTH DAKOTA BOARD OF RAILROAD COMMISSIONERS. 


RE FARMERS & MERCHANTS TELEPHONE 
COMPANY. 


[Case No. 3077.] 


Monopoly and competition — Telephones — Temporary disconnec- 
tion of service. 

A temporary disconnection of telephone service to subscribers of a 
certain exchange because of a misunderstanding on the part of the 
existing utility as to its legal rights was held not to justify, after 
resumption of such service, the granting of authority to a compctitive 
utility in the territory affected. 


[October 11, 1929.] 


ApPpLIcaTION of a telephone company for a certificate of con- 
venience and necessity to build, construct, and operate a wire 
in certain territory; denied in part, granted in part. 


3y the Commission: Hearing in the above entitled matter, 
pursuant to due notice, was held at Bowbells, North Dakota, on 
the 22nd day of June, 1929, at which time and place the follow- 
ing appearances were entered. 

Appearances: B. L. Wilson, Attorney, Bowbells, on behalf 


of the Farmers & Merchants Telephone Company of Flaxton, 
P.U.R.1929E. 
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North Dakota, applicant; W. A. Martin, Devils Lake, District 
Manager, appearing on behalf of the Dakota Public Service 
Company, protestant. 

The petition in this case, omitting title and signatures, is as 
follows: 

“Comes now the Farmers & Merchants Telephone Company 
of Flaxton, North Dakota, and petitions the Railroad Commis- 
sioners as follows: 

1. That the Farmers & Merchants Telephone Company is a 
domestic corporation, organized by virtue of the laws of the state 
of North Dakota, owning, operating, and maintaining a tele- 
phone system complete with telephone exchanges, in the county 
of Burke, state of North Dakota. 

2. That said telephone company is now operating public cen- 
trals at the cities of Flaxton, Columbus, and Lignite, in Burke 
county, North Dakota; and that it owns toll lines, farm lines 
between the cities above named, with other additional lines within 
said county. 

3. That said telephone company owns and maintains a tele- 
phone system consisting of poles, lines, telephones, and all neces- 
sary apparatus and equipment from the cities of Flaxton to 
Northgate, North Dakota. That a number of the patrons in 
the town of Northgate, North Dakota, and, in fact, all the 
patrons of Northgate, North Dakota, using phones of this pe- 
titioner are now being switched and cared for by the central 
at Flaxton. 

4. That the Lewis Mutual Telephone Company of Norma, 
North Dakota has a farm line, known as line No. 10, serving a 
number of subscribers, and running into the town of Northgate, 
North Dakota; that these subscribers on line No. 10, of the 
Lewis Mutual Telephone Company have been formerly served 
by the Dakota Service Company, of Devils Lake, North Dakota. 
And that sometime prior hereto the Dakota Service Company 
refused to switch the subscribers on line No. 10, of the Lewis 
Mutual Telephone Company, and that these subscribers were 
for some period of time without any telephone service. 


5. That the officers and directors of the Lewis Mutual Tele- 
P.U.R.1929E. 
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phone Company interviewed the officers and directors of the 
Farmers & Merchants Telephone Company of Flaxton, North 
Dakota, and offering to pay to the Farmers & Merchants Tele- 
phone Company of Flaxton, North Dakota, the sum of 50 cents 
per month, per subscriber, as a switching fee, if it would permit 
physical connection and perform such service for these sub- 
scribers. 

6. That the subscribers of the Lewis Mutual Telephone Com- 
pany on line No. 10 had no telephone service by the refusal of 
the Dakota Service Corporation to handle the switching at North- 
gate, North Dakota; and thereafter the officers of the Lewis 
Mutual Telephone Company made application to the Farmers 
& Merchants Telephone Company of Flaxton, North Dakota, 
to run a line through from the Farmers and Merchants exchange 
at Flaxton, North Dakota, over its own poles and its own system 
to Northgate, North Dakota, to connect with Line No. 10 of the 
Lewis Mutual Telephone Company of Norma, North Dakota. 
And that the Lewis Mutual Telephone Company agreed to pay 
to the Farmers & Merchants Telephone Company a switching 
charge of 50 cents per phone, per month. The application of 
the Lewis Mutual Telephone Company, marked Exhibit “A,” is 
hereto attached and made a part of this petition. 

Wherefore, the Farmers & Merchants Telephone Company of 
Flaxton, North Dakota, petition the Honorable Board of Rail- 
road Commissioners, of Bismarck, North Dakota, that it be 
granted permission to construct and build a line from its central 
exchange at the city of Flaxton, North Dakota, to Northgate, 
North Dakota, to be used to connect with line No. 10 of the 
Lewis Mutual Telephone Company of Norma, North Dakota, 
and that the Farmers & Merchants Telephone Company be per- 
mitted to charge an annual switching fee of 50 cents per phone 
per month, for each of the subscribers on line No. 10. And 
that a certificate of convenience issued by the Board of Railroad 
Commissioners, state of North Dakota, as prayed for in this 
application. Dated at Flaxton, North Dakota, this 15th day of 
May, 1929.” 

The facts as developed at the hearing coincide with the allega- 


tions of the petition. In addition, however, it appears from the 
P.U.R.1929E. 
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record that the subscribers on Lewis Mutual Telephone Company 
Line No. 10 were disconnected from service to Northgate for 
a period of only approximately ten days. The record is indefinite 
as to the reason for such disconnection of service, but there is 
some testimony to the effect that it was caused by a misunder- 
standing on the part of the Dakota Public Service Company as 
to its legal rights in the matter of such switching service. No 
other ground for the change in the switching service of the sub- 
scribers on Line No. 10 from the Dakota Public Service Com- 
pany to the Farmers & Merchants Telephone Company than the 
aforesaid temporary disconnection of service appears in the 
record. These subscribers on Line No. 10 want service to North- 
gate. They are being afforded such service. There is no com- 
plaint made as to the character of the service that is being fur- 
nished. This temporary disconnection of service does not, in 
the opinion of this Board, constitute a valid reason for the sub- 
stitution of the service proposed for the service now being 
furnished. 

The petition, both in the heading and in the prayer, asks for 
a certificate of public convenience and necessity to build the line 
proposed therein for the sole purpose of connecting said Line 
No. 10 and for serving the phone subscribers on said line. At 
the hearing, however, officials of the Farmers & Merchants Tele- 


phone Company stated that they desired a certificate of public 
convenience and necessity to build the line, even in the event 
they were not granted authority to connect with said Line No. 
10 and switch the subscribers thereon, on account of the over- 
loading of their present line from Flaxton to Northgate. 


From the record in this case the Commission is of the opinion 
and finds that public convenience and necessity does not require 
the connecting of the Farmers & Merchants Telephone Company’s 
line with Line No. 10 of the Lewis Mutual Telephone Company 
for the purpose of switching the phone subscribers thereon, and, 
to that extent, that the petition should be denied. 

The Commission is of the opinion and finds that public con- 
venience and necessity does require the construction by the 


Farmers & Merchants Telephone Company of an additional line 
P.U.R.1929E. 
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on its poles between Flaxton and Northgate, for the purpose 
only of serving its own subscribers, and that a certificate of 
publie convenience and necessity therefor should be issued. 

And it is so ordered. 





WISCONSIN RAILROAD COMMISSION, 


RE KAUKAUNA ELECTRIC & WATER DEPARTMENTS. 
[U-3856.] 


Discrimination — Electricity — Flat water heater rate. 

Electric water heater flat rates amounting to less than the actual 
average cost to the utility of the generated and purchased current 
used were held to be an unjust burden on other consumers of the 
utility and were ordered to be discontinued. 


Rates — Objection to flat rates — Electricity. 

Statement that except in cases where both the size of the installa- 
tion and the actual hours’ use per month are definitely determined, the 
flat electrical rate is unscientific and undesirable and tends to encourage 
waste, p. 492. 


[September 30, 1929.] 


Apptication of electric utility to eliminate its flat rates for 
water heaters; granted. 


By the Commission: The application in this case was filed 
with the Commission on July 9, 1929, and states that under the 
utility’s present electric water heater flat rate a gross revenue 
of approximately 6.41 mills per kilowatt hour is received for 
this service which is discriminatory in that this service does 


not pay its own way and jeopardizes other classes of service. 


The heaters now in use may remain under the flat rate schedule 
but in case of replacement of heating units or new installations 
then thereafter all energy shall be metered and may come under 
the combination rate classification at the option of the consumer. 


The present and proposed rates are as follows: 
P.U.R.1929E. 
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Present Rate, 
230 volt service—no meter, no discount. 
$5 per month per kilowatt connected. 
Minimum charge per month $3. 


Proposed Rate. 
A combination rate has been ap»roved and is on file with the Railroad 
Commission. 
Combination lighting, cooking, heating, and refrigeration rate for electric 
service in the city of Kaukauna and the village of Little Chute. 
All such service to be metered by one meter and one service. 


First 20 kw. hr. used per month ............seeee- ---. 8¢ per kw. hr. 
Next 20 kw. hr. used per month ...........00- coccccce GF per kw. hr. 
Next 100 kw. hr used per mouth ............ ce ccecccee 3¢ per kw. hr. 
Dremt 360 kw. br. used per MONth «..cccccccccsccoecs coce 26 per kw. hr. 
Over 300 kw. hr. used per month ...... rere rrr ooe- 13¢ per kw. hr. 


Minimum monthly charge $1. 
Discount—5% if paid within 10 days of date of bill. 


Hearing was held in Madison July 31, 1929, at which the 
applicant was represented by Ed. Haas and H. F. Weckwerth. 
No one appeared in opposition. 

As stated in the application, the gross revenue derived from 
the flat rate is approximately 6.41 mills per kilowatt hour con- 
sumed. This is less than the actual average cost to the utility 
of generated and purchased current, therefore, an unjust burden 
is thrown on other customers of the utility. 

Except in cases where both the size of the installation and 
the actual hours’ use per month are definitely determined, the 
flat rate is unscientific and undesirable. It does not properly 
adjust charges to costs and it encourages waste. 

The proposed increase is amply justified by the costs of render- 
ing service, and the proposed method of transferring present 
customers to the new rate assures that they will all be transferred 
within a reasonable length of time without throwing any undue 
immediate burden upon them. 

As the rates which are proposed will better meet the costs of 
the service in question, will discourage waste of energy which 
is encouraged by the present flat rate, and will prevent any undue 
burden upon other users for carrying part of the cost of the 
water heater service, we feel that the rates should be approved. 

It is therefore ordered that the Kaukauna Electric and Water 
Departments be and hereby are authorized to discontinue their 
present electric water heater rates and to apply in their place 


the present combination lighting, cooking, heating, and refrigera- 
P.U.R.1929E. 
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tion rate and the rules in regard to heaters now in use as pro- 
posed in the application in this case. 

Rates as authorized herein may be made effective for service 
furnished subsequent to the next meter reading following the 
date of this order and shall be placed in effect in the method 
proposed in the application. 





WISCONSIN RAILROAD COMMISSION, 


RE WAUSAU GAS COMPANY. 
[U-3860.] 


Rates — Service charge — Amount of consumption — Gas, 

1. A readjustment in gas rates with an increased readiness-to-serve 
feature calculated to correct a preference previously bestowed upon the 
small consumption class of customers was held to be justified especially 
where it would result in substantial reductions to the majority of cus- 
tomers as compared with the small number sustaining an increase, 
p. 494. 


Rates — Gas — Differential on prepayment meters. 

2. A slight differential between gas rates to customers on regular 
meters and those on prepayment meters was held to be justified by the 
greater cost and difficulty of providing and servicing the prepayment 
meters, p. 494. 


[September 30, 1929.] 


Apptication by gas company for authority to adjust rates; 


granted. 


3y the Commission: ‘Tlic application in this case was filed 
with the Commission on July 6, 1929, and states that, in order 
to provide a substantial reduction in present rates to benefit 
the largest number of present gas consumers, under a schedule 
which will reduce the cost for each additional 100 cubic feet of 
gas used each month, the company proposes to discontinue its 
present schedule of rates and to place in effect revised schedules. 


The present and proposed rates are as follows: 
P.U.R.1929F. 
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Present Rates. 
Per M cubic feet 
Gross Discount Net 


First 5,000 cubic feet per month é $.10 $1.90 
Next 5,000 cubic feet per month F 10 1.70 
Next 40,000 cubic feet per month J 10 1.50 
Next 50,000 cubic feet per month : 10 1.30 
Over 100,000 cubic feet per month “ 10 1.20 
Minimum monthly charge—75¢. 


Proposed Rates. 
(Regular Meters) 
Per M cubic feet 
Gross Discount Net 


First 300 cubic feet $.70 
Next 4,700 cubic feet per month $1.80 . 1.70 
Next 5,000 cubic feet per month 1.70 1.60 
Next 40,000 cubic feet per month : 1.50 
Next 50,000 cubic feet per month . ‘ 1.20 
Next 100,000 cubic feet per month . ° 1.10 
Over 200,000 cubic feet per month . ‘ 1.00 


(Prepayment Meters) 


First Re CR BRE BOE TEE. ocd ccsccciicesecsecesens. $1.90 per 
Next 4,000 cubic feet per month 1.75 per 
Next 5,000 cubic feet per month 1.60 per } 
Next 40,000 cubic feet per month per 
Next 50,000 cubic feet per month .20 per ] 
Next 100,000 cubic feet per month 10 per } 
Over 200,000 cubic feet per month M 
Minimum monthly charge—75¢. 


Hearing was held in Madison on August 9, 1929, at which 
the applicant was represented by H. B. Hummell, E. C. Camp- 
bell, and H. J. Campbell. No one appeared in opposition, and 
Mr. Hummell testified that he had explained the new rates to 
the city attorney who stated that he considered them entirely 


satisfactory. 

[1, 2] For consumers on regular meters, the schedule proposed 
by the company will result in a very slight increase in bills for 
consumptions between 300 and 900 cubic feet per month and in 
substantial reductions for consumption of over 1,000 cubic feet 
per month. For consumers on prepayment meters the proposed 
schedule will result in no change for consumptions of less than 
1,000 cubic feet per month and in substantial reductions for 
larger consumptions. 

The proposed increase, however, will affect only a small per- 
centage of customers and is amply justified by the readiness-to- 
serve costs of the company before any gas is furnished. Under 
P.U.R.1929E. 
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the old schedule the small consumption class of customer was 
not adequately meeting the costs of his service. 

The slight differential between the rates to customers on regu- 
lar meters and those on prepayment meters is amply justified 
by the greater cost and difficulty of providing and servicing the 
prepayment meters. Most progressive companies are attempting 
to eliminate the prepayment meters with as little inconvenience 
to their customers as possible. 

As the proposed rates will better mect the costs of service of 
the various classes of customers than the present rates, as they 
will provide substantial reductions to the majority of customers 
at present consumptions, and will offer substantial reductions as 
consumption increases, we feel that the rates should be approved. 

It is therefore ordered that the Wausau Gas Company be and 
hereby is authorized to discontinue its present rates for gas serv- 
ice in Wausau and to place in effect the rates proposed in its 
application in this case. 

Rates as authorized herein may be made effective for service 
furnished subsequent to the next meter reading following the 
date of this order. 





LOUISIANA PUBLIC SERVICE COMMISSION, 


EX PARTE SOUTHERN BELL TELEPHONE & TELE- 
GRAPH COMPANY. 


[No. 1133.] 


CITY OF SHREVEPORT 
v. 
SOUTHERN BELL TELEPHONE & TELEGRAPH 
COMPANY. 
(No. 1138.) 
(Order No. 658.) 


Rates — Telephones — Single party line. 
1. Former rates fixed by the Commission for direct line telephone 
service, both business and residential, were modified where it appeared 


P.U.R.1929E. 
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that such adjustment would make the higher class of service more 
accessible to a greater number of subscribers and would not have any 
material lasting effect on the net revenues of the company, p. 496. 


Rates — Telephones — Charge for changing service. 

2. A telephone company was directed to waive temporarily its 
usual charge for changing the type of a subscriber’s service in view 
of a general readjustment of rates promulgated by the Commission 
and likely to cause a considerable changing of service by a great num- 
ber of subscribers, p. 497. 


[September 12, 1929.] 


Comp aint by a city against the rates of a telephone com- 
pany ; former order of the Commission adjusting rates modified. 


By the Commission: Our original order in this proceeding 
established a scale of exchange telephone rates for Shreveport 
and the territory served by the Shreveport exchange. An ap- 
plication was filed by the city of Shreveport for a rehearing in 
and a reopening of the case. This application was assigned for 
oral argument and such argument was heard at Shreveport on 
August 22, 1929. 

We deem it unnecessary to review the facts and conclusions 
set forth in the original order. It is clearly manifest that Shreve- 
port, as an exchange telephone unit, is in a class by itself with 
respect to other Louisiana communities and that it cannot be 
grouped with any other such exchanges in the state. It is for 
this reason that Shreveport requires and is being given special 
treatment in the matter of establishing exchange rates, without 
relation to schedules and charges at other exchanges. 

[1] The Commission has pursued an independent study of 
the effect of its order and the rates prescribed therein. This 
study leads us to the conclusion that some modification is neces- 
sary and desirable in the so-called primary business and resi- 
dence rates. The schedule for direct line business service fixed 
in the original order was $7 per month. At the same time we 
provided for a class of service not heretofore available at Shreve- 
port, this being a 2-party business service, for which we fixed 
a rate of $5.50 per month. We are of the opinion that the spread 
between the 2-party and the direct line rates is somewhat out 
of adjustment, and that it may be and probably would have the 


effect of causing a considerable amount of conversion, especially 
P.U.R.1929E. 
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on the part of smaller business houses, to the lower rate service. 
In a lesser, but appreciable degree, this same situation obtains 
with respect to the multi-party residence service. It is the 
observation and experience of this Commission, and it is the 
common experience of all regulatory Commissions, that multi- 
party lines do not provide as satisfactory a character of service as 
do straight 1-party lines. Accordingly, after a full considera- 
tion of all factors, we have thought it best to readjust these so- 
called primary business and residence rates, but reducing the 
rate on the 1-party business lines from $7 to $6.50 per month, 
and on the 1-party residence services from $3.25 to $3.15 per 
month. This readjustment will have the effect of reducing the 
rate of return on the company’s operations in Shreveport below 
that which we found reasonable and proper in our original order. 
Anticipating, however, a reasonable increase in the volume of 
business at Shreveport, because of the more varied classification 
of service available under the new schedules, we do not believe 
this readjustment will seriously impair the ability of the tele- 
phone company to earn a fair return on the value of its property. 

[2] We are also of the opinion that, as to present subscribers, 
the charges usually made by all telephone companies for chang- 
ing the type of a subscriber’s service should be waived for a 
reasonable period of time, due to the fact that the new schedule 
of rates fixed in our original order provides for a number of 
classes of service not now available, and it is probable that a 
considerable number of subscribers will avail themselves of the 
lower rated types. We are further of the opinion that the ef- 
fective date of the new rates should be made not earlier than 
November 1, 1929, in order that all necessary readjustments 
may be made before the new rates become applicable. These 
two conditions likewise have the effect of materially shrinking 
the revenues which would have been earned by the company on 
the basis of the original order, but this condition will adjust 
itself in due course. For these reasons, it is 

Ordered, that this Commission’s Order No. 641, dated July 
27, 1929, P.U.R.1929E, 392, be and the same is hereby amended 
and modified by the establishment of a rate for business 1-party 
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telephones in the Shreveport base rate area of $6.50 per month; 
and it is further 

Ordered, that this Commission’s Order No. 641, dated July 
27, 1929, supra, be and the same is hereby amended and modi- 
fied by the establishment of a rate for residence 1-party lines 
in the Shreveport base rate area of $3.15 per month, and it is 
further 

Ordered, that as to subscribers presently connected with the 
Shreveport telephone exchange of the Southern Bell Telephone 
& Telegraph Company no charge for changing the type of service 
of such subscribers shall be made for a period of sixty days from 
the effective date of this order; and it is further 

Ordered, that at the expiration of a period of twelve months 
from the effective date of this order, the Southern Bell Tele- 
phone Company shall, and it is hereby required to, file with this 
Commission a statement of its telephone exchange operations at 
its Shreveport exchange, segregated as to the several classes of 
service there rendered, in order that this Commission may, if 


necessary or proper, further readjust local telephone exchange 
rates in the Shreveport bases rate area, and it is further 

Ordered, that in all respects except as amended and modified 
by this Order, this Commission’s Order No. 641, supra, be and 
the same is hereby affirmed, and that, as amended by this order, 
the same shall become effective November 1, 1929. 





ILLINOIS COMMERCE COMMISSION. 


ILLINOIS COMMERCE COMMISSION 


v. 
ROCKFORD ELECTRIC COMPANY. 


[No. 18916.] 


Rates — Commission duties — Unjiled schedules. 
1. The Commission is not required to approve or disapprove of 
specific schedules of rates that have not been formally filed, p. 500. 
Rates — Electricity — Limitation of rate areas — Municipal lines. 
2. An electric company was not permitted to apply different urban 
P.U.R.1929E. 
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electric rates to two groups of customers having approximately the same 
general characteristics such as density of population and load factor, 
where the investment and expense of serving was substantially the 
same. merely because they happened to be separated by the corporate 
limits of a municipality, p. 500. 


[September 11, 1929.] 


Crration by the Commission on its own motion against an 
electric company to show cause why electric rates in a certain 
district should not be identical with rates in another district; 
new rates ordered to be filed. 


By the Commission: On May 9, 1928, the Rockford Elec- 
tric Company was, under Docket No. 18290, cited to appear 
before the Commission to show cause why there should not be a 
reduction in the rates for electric service in the territory served 
by the respondent company. A hearing was held on the matter 
at the offices of the Commission in Chicago on June 26, 1928. 
Following this hearing an order was issued by the Commission 
on June 27, 1928, which is in part as follows: 

“Tt is further ordered that the Rockford Electric Company 
be, and it is hereby, ordered and directed to file for the con- 
sideration of this Commission, not later than January 1, 1929, 
schedules of rates for electric service in the said city of Rock- 
ford, setting forth further reductions in rates as hereinbefore 
particularly described.” 

In conformity with the above order the Rockford Electric 
Company, on January 11, 1929, filed with the Commission its 
rate schedule Ill. C. C. No. 2 Sheet No. 5-A providing decreased 
rates for residential lighting service within the corporate limits 
of the city of Rockford. The Commission, having in mind that 
heretofore the same rates had been in effect in the suburban 
district of the city of Rockford as within the limits of said city, 
ordered the Rockford Electric Company to appear at the offices 
of the Commission in Chicago on February 23, 1929, to show 
cause why the rates applicable to electric service within the 
corporate limits of the city of Rockford should not be made ap- 
plicable to the suburban district of the said city. At the hearing 
held on the above mentioned date the Rockford Electric Com- 


pany introduced evidence to show that it proposed to file rate 
P.U.R.1929E. 





500 ILLINOIS COMMERCE COMMISSION. 


schedules for residential lighting service in the entire territory 
served by it, which schedules will be the same as those now in 
effect in Rockford, differing only in zone and minimum charges. 
In the proposed schedules the charge to the Rockford suburban 
customers is greater than that to customers within the corporate 
limits, although this distinction of corporate limits has not been 
drawn in any other community affected by the said schedule. 
The territory now served by the Rockford Electric Company in- 
cludes practically all of Winnebago county and a small portion 
each of Ogle and Stephenson counties, the said Rockford Electric 
Company having taken over the electrical properties of the Ros- 
coe Electric Company under authority granted in Docket Case 
No. 18322. 

[1] The schedules referred to above have not been formally 
filed and it is not necessary at this time that the Commission 
approve or disapprove these specific schedules of rates. The 
point at issue in this case is whether or not the Rockford Electric 
Company is warranted in making the corporate limits of the 
city of Rockford the limiting line of the application of its resi- 
dential lighting rate without the addition of a so-called zone 
charge. 

{2} A field investigation made by the engineering section, 
subsequent to the hearing, shows that there is a suburban ter- 
ritory contiguous to the city limits of Rockford and that cus- 
tomers residing in this suburban territory have the same general 
characteristics as to density and load as those residing inside 
the corporate limits. A large per cent of the Rockford suburban 
customers are located in the unincorporated communities of Loves 
Park, New Milford, and Lincoln Park. The first two, Loves 
Park and New Milford, are entirely distinct communities and 
separated from the city of Rockford by considerable undeveloped 
territory. The community of Lincoln Park is immediately con- 
tiguous to the corporate limits of Rockford and is served from 
the Rockford distribution line. 

The question of a dividing line between urban and rural elec- 
tric rates has frequently confronted utility operators and from 
time to time has been presented to the Commission for its con- 
sideration. The cost of furnishing service to these two classes 
P.U.R.1929E. 
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of customers does not depend to any great extent, if at all, on 
the municipal boundaries. It seems to be the usual practice of 
utilities to determine such a division point by the general charac- 
teristics of the load and territory, such as density of population, 
kind and character of customers, extent of isolation, etc., rather 
than on corporate limits. 

In this case, we are not concerned with the division of ter- 
ritory between urban and rural, but rather with the question 
which is more or less analogous, of whether a line may be drawn, 
either corporate limit or otherwise, through the territory herein 
involved, having the same general characteristics and density of 
population and different rates for the same class of electric serv- 
ice established by the Rockford Electric Company in the two 
territories thus formed. 

The Commission’s attention has not been directed to any case 
in Illinois where different urban electric rates are applied by the 
same utility to customers having approximately the same general 
characteristics, where the investment and expense of serving them 
is substantially the same, merely because they are separated by 
the corporate limits of a municipality. Sometimes these limits 
include customers that are in every physical sense strictly rural, 
and are so treated, while in almost every community some custom- 
ers, located outside the municipal limits, are considered as 
urban. Largely for these reasons the utilities themselves gener- 
ally do not regard corporate limits as the determining factor in 
separating urban from rural customers. 

The following definitions, incorporated in certain general 
orders of this Commission, are pertinent: 

“Rural consumer—For the purpose of this order a rural con- 
sumer is defined as a consumer, except industrial light and power 
consumers, located outside of the territorial limits served under 
the urban rate. Such urban territory shall include the area 
covered by any city, village, or community, and territory reason- 
ably contiguous thereto, and where the density of population or 
other conditions make it desirable or expedient to apply the 
urban schedule.” (General Order 100). 


“Rural districts—AlIl places not urban, usually in the country, 
P.U.R.1929E. 
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but in some cases within municipal limits.” (General Order 
115). 

“Urban districts—Thickly settled areas, whether in cities, 
villages, communities, or territory contiguous thereto. . . .” 
(General Order 115). 

Certain evidence was introduced to show that there is a dif- 
ference in cost of serving rural, semi-rural, and suburban ter- 
ritory over the cost of similar residential service of the city 
proper, but the evidence does not support the proposition that 
there should be an arbitrary distinction made at the city limits 
of Rockford, in such manner that all customers within the city 
pay certain rates and all those outside the corporate limits pay 
higher rates for like service and under like conditions. 

After careful consideration of the record in this case and the 
issues involved, the Commission is of the opinion that sufficient 
evidence has not been presented to justify a differential in the 
residential lighting rates between the city of Rockford proper 
and the suburban territory immediately contiguous to the cor- 
porate limits where such differential has not previously existed, 
and the Commission, therefore, finds that the Rockford Electric 
Company should be required to file schedules of rates for resi- 
dential lighting service in the suburban territory contiguous to 
the city of Rockford which shall be the same as those now on 
file for the city of Rockford. 

It is therefore ordered that the Rockford Electric Company 
be, and it is hereby, directed to file a revised rate schedule for 
residential lighting in the suburban territory contiguous to the 
corporate limits of Rockford, which schedule shall be identical 
with its rate schedule Ill. C. C. No. 2 Sheet No. 5-A now on file 
for the city of Rockford, said schedule to be filed effective as of 


the billing date nearest to October 1, 1929. 
P.U.R.1929E. 
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CALIFORNIA RAILORAD COMMISSION. 


RE CITY OF FRESNO. 
[Decision No. 21513, Application No. 13655.] 


Constitutional law — Commission jurisdiction — Statutes detegating 
powers. 
1. The Commission once having proper and regular jurisdiction of 
a controversy should proceed to exercise its power without questioning 
the constitutionality of the statute empowering it to pass upon such 
subject matter, p. 504. 


Valuation — Paving over mains. 
2. The theoretical cost of pavement over mains representing neither 
an actual cost nor an intrinsic value, should not be considered as one 
of the constituent elements of value in a condemnation valuation, p. 505. 


Valuation — Eminent Domain — In general. 

3. In a condemnation valuation the Commission is concerned pri- 
marily with the value of the system rather than with a theoretical cost 
of construction under conditions that would be encountered im the actual 
reconstruction of the property, p. 505. 


Depreciation — Accrued — Determination — “Equal annual cost.’’ 
4. In determining reproduction cost new less depreciation in a 
condemnation valuation the “equal annual cost” method was applied, 
the solution based on the widest consideration of determinable facts 
and the logical use of those facts clearly appearing to be most reliable, 

p. 506. 


Depreciation — Accrued — Determination — Straight-line method. 
Statement that the use of the straight-line method of estimating 
accrued depreciation either ignores the effect of interest or else assumes 
that it will be offset by the increase of maintenance and operating costs 
with age, p. 596. 
Depreciation — Accrued — Determination — Inspection method. 
Statement that in the inspection method, unless used in conjunc- 
tion with an age-life calculation, it is easy to overlook the obligation 
to replace the items of property under review and there is danger of 
neglecting the unseen elements of depreciation, p. 596. 


[September 4, 1929.] 
ArpiicatTion of municipality for a determination ef just 


compensation to be paid for the land, property, and rights of 
a water utility; finding, compensation paid. 


Appearances: Lorin A. Butts, City Attorney, for applicant; 
P.U.R.1929E. 





504 CALIFORNIA RAILROAD COMMISSION. 


McCutcheon, Olney, Mannon, and Green and Evarts and Ewing, 
for California Water Service Company and others. 


Louttit, Commissioner: This is a proceeding under § 47 ()) 
of the Public Utilities Act in which the city of Fresno, herein- 
after referred to as the city, asks the Railroad Commission to 
fix and determine the just compensation to be paid by the city 
to the California Water Service Company, hereinafter referred 
to as the company, for certain land, property, and rights of the 
company, which land, property, and rights are described in Ex- 
hibit “B” attached to the amended petition and made a part 
thereof, and cousist of the water distributing system and rights 
of the company in the city of Fresno and adjacent territory. 


[1] The company urges dismissal of the application on several 
grounds related to the regularity of the proceedings and the con- 
stitutionality of the statute under which the Commission is act- 
ing. Section 47 of the Public Utilities Act provides that any 
city may file a petition setting forth the intention of the city to 
submit to the voters a proposition to acquire the properties of 


any character of any public utility. Subdivision (b) of § 47 
sets forth the necessary allegations of such a petition. 


It appears in this proceeding that the petition filed does con- 
tain all of the allegations required by the provisions of the statute 
and that the applicant is one designated by the statute as author- 
ized to institute and maintain the proceeding. Under these cir- 
cumstances, the Commission should proceed to exercise its power 
in the execution of the statute, determine the valuation prayed 
for, and leave for determination of the proper tribunal the ques- 
tions as to the constitutionality of the statute which are pre- 
sented in this proceeding for the consideration of the Commis- 
sion. This procedure was early outlined and has been consistent- 
ly followed by the Commission and we can see no good reason 
for departure therefrom at this time. Furthermore, it appears 
that the constitutionality of § 47 of the Public Utilities Act and 
the procedure therein provided has been passed upon by the 
California Supreme Court several times and consistently upheld. 

The city seeks in this proceeding to have the Commission fix 
the just compensation to be paid by the city for all of the prop- 
P.U.R.1929F. 
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erties of the company in and adjacent to the city of Fresno. 
There are, therefore, no questions involving severance damages 
and the only question to be determined is the just compensation 
to be paid for the properties involved. 

Three studies of the property based on reproduction cost new 
and reproduction cost new less depreciation were made and filed 
as exhibits—one by the Loveland Engineers for the company, 
one by J. E. Phillips, a consulting engineer, for the city, and 
one by the Commission’s engineering department. There are no 
essential differences in the inventories of the property items and 
the money differences result from the application of different unit 
costs of materials and labor, labor indirects, material indirects, 
and general overhead allowances and from the varying treatments 
of the question of depreciation and paving over mains. 

A discussion of each of the many points of difference would 
make an unreasonably long opinion. It is only necessary to say 
that careful consideration has been given to all the exhibits filed, 
the testimony supporting each, and to the briefs filed by counsel. 


[2,3] The company contends that the reproduction cost should 
include estimated cost of cutting and replacing all pavement now 
existing over the mains and services irrespective of whether such 


pavement was or was not actually cut and replaced at the time 
of the installation of the mains. The city argues that only such 
pavement as was laid prior to the installation of the pipe and 
which, therefore, was actually cut and replaced by the company 
should be included. The Commission’s engineers introduced 
figures under both theories. It is apparent that, under a hypo- 
thetical reconstruction program, the cost of cutting and replac- 
ing of pavement would be incurred, but the company does not 
own and has not paid for the pavement in question. The laying 
of pavement over a main does not increase its usefulness nor 
add to its value except when that value is wholly measured by 
a theoretical reproduction cost. Here we are concerned pri- 
marily with the value of this system rather than with a theore- 
tical cost of construction under conditions that would be en- 
countered in the actual reconstruction of the property. The 


theoretical cost of this pavement is an item that represents neither 
P.U.R.1929E. 
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an actual cost to the company nor an intrinsic value, and there 
appears no reason for considering it as one of the constituent 
elements of the value of the property involved. 


[4] The company’s engineers estimated accrued depreciation 
by the inspection method. The city’s engineers calculated the 
accrued depreciation or. the straight line basis. The engineers 
of the Commission presented three figures for depreciated costs 
—one based upon the straight line theory, one upon the 5 per 
cent sinking fund basis, and the third on what they designate 
“Equal annual cost”? method. The use of the straight line 
method either ignores the effect of interest or else assumes that 
it will be offset by the increase of maintenance and operating 
costs with age. From the standpoint of the mathematics in- 
volved, it would be only by chance that the straight line method 
would give the correct result. In the inspection method, unless 
used in conjunction with an age-life calculation, it is easy to 
overlook the obligation to replace the items of property under 
review and there is danger of neglecting the unseen elements of 
depreciation. The determination of accrued depreciation involves, 
at the best, a large amount of judgment and the solution that 
is based on the widest consideration of determinable facts and 
the logical use of those facts clearly appears to be most reliable. 
What has been termed as the “Equal annual cost” method rests 
upon a study of pertinent statistics as well as upon an inspection 
of the property and the consideration of all available information 
in a logical way from a standpoint of one making a normal use 
of the property. 

In this case, in determining the reproduction cost new less 
depreciation, the “Eqtial annual cost” method will be applied to 
the reproduction cost new study made by Commission’s engi- 
neers. 

Excluding from consideration as an element of reproduction 
cost new, the amounts shown as items for uncut pavement, and 
after making certain adjustments in the studies submitted by 
the Commission’s engineers and applying to the latter depre- 
ciation by the “Equal annual cost” method, the result of the 
three studies above referred to is shown by the following table: 
P.U.R.1929E, 
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Estimates of Reproduction Cost New Less Depreciation. 

C. R. C. Account Company* Cityt Commission 
C- 1 Organization $17,800 $10,000 
C- 5 Lands §2,142 $43,665 52,142 
C- 6 Buildings 76,076 72,676 67,497 
C-10 Wells 81,878 45,029 74,274 
C-14 Pumping equipment 210,504 154,491 174,559 
C-18 Distribution mains . 1,748,842 1,056,545 1,376,454 
C-19 Reservoirs and tanks 60,840 35,226 55,256 
C-21 Services sees 220,651 142,200 148,394 
C-22 Meters ‘ 67,579 57,815 58,157 
C-23 Mise. distribution equipment .... 13,436 8,702 12,254 
C-24 General equipment 19,855 7,212 13,371 
Paving cut historically 89,376 39,040 44,631 
Maps and records 5,000 
Materials and supplies .............20¢ 28,000 28,000 





Titel 2.0 eeccce oeeeeeee+- $2,701,981 $1,662,601 $2,114,989 


*In presenting these figures for comparison general overheads and inter- 
est during construction claimed by the company as separate items have been 
spread over physical property in proportion to capital. The company’s 
claimed reproduction cost less depreciation including all paving was $3,- 
058,754. 

7 In these figures $43,400 undistributed construction expense and $122,850 
interest during construction set up by the city as separate items have been 
spread over all items except land in proportion to capital. 

Supplementing the evidence with reference to reproduction 
cost of the property, the company introduced evidence tending 
to show that the cost of attaching the business of the Fresno 
water system should be considered as a part of the cost of re- 
producing the plant as it now exists as a going concern. The 
Commission’s engineers also presented studies along the same 
lines. No doubt some such expense in reproducing the plant 
and making it a going concern would be incurred by a new com- 
pany entering the field at this time. Such expense may be 
thought of as the cost of that element of the property whose value 


is known as “going concern” or “going value.” To this extent 


only can such evidence be considered in determining value. 


The property involved is situate in and adjacent to the bound- 
aries of the city of Fresno. The plant is well constructed and 
according to the evidence is readily subject to expansion without 
undue expenditures and the property, in my judgment, has a val- 
ue in excess of the present cost of reproduction less depreciation. 


In addition to the studies which have been hereinbefore men- 
P.U.R.1929E. 
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tioned, the annual reports of the company have been introduced 
in the proceeding and are a part of the record and from these 
annual reports the cost of the property as carried on the books 
of the corporation is shown, also the net annual income there- 
from. 


I recommend, after considering all the evidence, that the Com- 
mission find as a fact that the just compensation which the city 
should pay to the company for the land, property, and rights 
described in Exhibit “B” attached to the amended petition is the 
sum of $2,327,000. 


Finding. 


The city of Fresno, a municipal corporation, having filed with 
the Railroad Commission on April 8, 1927, an amended petition 
as above entitled and the Commission having issued its order to 
show cause thereon and having proceeded in accordance with the 
provisions of § 47 (b) of the Public Utilities Act te fix and de- 
termine the just compensation to be paid by the city of Fresno to 
California Water Service Company for the taking of the land, 
property, and rights described in the said amended petition, and 
the exhibits attached thereto and made a part thereof, public 
hearings having been held, the matter having been submitted, and 
briefs filed thereon, and the Railroad Commission being now 
fully apprised in the matter ; 

It is hereby found as a fact, that the just compensation to be 
paid by the city of Fresno to California Water Service Company 
for the land, property, and rights described in the amended appli- 
cation filed on April 8, 1927, and in the exhibits attached thereto, 
is the sum of $2,327,000. 

The foregoing opinion and finding are hereby approved and 
ordered filed as the opinion and finding of the Railroad Commis- 


sion of the State of California. 
P.U.R.1929E. 
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HESTER v. CITY WATER & L. PLANT. 


INDIANA PUBLIC SERVICE COMMISSION. 


C. S. HESTER et al. 
Vv. 
CITY WATER & LIGHT PLANT OF RUSHVILLE. 
[No. 9749.] 


Parties — Withdrawal from petition — Dismissal. 

A petition against rates signed by fifteen patrons, under a law 
authorizing the institution of a rate proceeding by ten patrons, should 
be dismissed when ten of the signers withdraw from the petition and 
request its dismissal. 


[August 30, 1929.] 


Peririon against the rates of a municipal electric and water 
plant ; dismissed. 


McCardle, Chairman: On April 23, 1929, C. S. Hester and 
fourteen other residents and consumers of electric light and 
power of the municipal electric and water plant of Rushville, 
Indiana, filed with the Commission a petition which, omitting 
caption and signatures, is in words and figures following, to-wit: 

“The undersigned respectfully represent that there is now, 
and has been for a number of years, at the city of Rushville, 
Indiana, a water and light plant, which is now and during all 
of said time has been owned and operated by the city of Rush- 
ville. That said municipality in the operation of said plant is 
engaged in the production, transmission, furnishing, and delivery 
of electric current for heat, light, power, and for such other pur- 
poses as electric current is adaptable and used by the public in 
general in and about the city of Rushville, Indiana; that in addi- 
tion to the operation of said plant for the purposes aforesaid, 
said plant is engaged in the business of production, transmission, 
and furnishing of water, for its various uses to the citizens of 
said city, all at and for certain fixed compensation. 

“The undersigned represent that they are at least ten persons, 
firms, corporations, associations, and mercantile or manufactur- 
ing societies, using from day to day electric current furnished 


by said municipal plant, for the purpose of light and power, and 
P.U.R.1929E. 
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that their respective places of business are furnished and 
equipped with switches, wires, motors, and electric apparatus for 
the purpose of using electric current, for power, all at great cost 
to each of the said undersigned. That said municipality en- 
gaged in said business as aforesaid charge and receive the follow- 
ing rate for electric current used for power, to-wit: 


1st. 500 kilowatts at 5 cents per kilowatt. 
2nd. 500 kilowatts at 4 cents per kilowatt. 
3rd. 500 kilowatts at 3 cents per kilowatt. 
4th. 1,000 kilowatts at 24 cents per kilowatt. 


Total $85 for the first 2,500 kilowatts and 2 cents for all kilo- 
watts after consumption of said first 2,500 kilowatts. That 
in addition to the above a stand-by, or equalizing rate is charged 
and collected in sum of 50 cents per horse power, for each 
power motor or plant up to and including one hundred horse 
power, and thirty cents per horse power for each additional and 
further horse power, with no credit whatever, adjustment, or re- 
conciliation at the time of computation of kilowatt charges afore- 
said, and further said municipality requires a meter deposit for 
each meter, installed for each consumer, and require each con- 
sumer to make such deposit, which deposits are held by said 
municipality all without payment of interest or compensation 
to each consumer making such deposit. 

“That said municipality collected during the year 1928, for 
electric current, the sum of approximately $114,436.49, and had 
on account of said water and light operations in water and light 
fund of said city a balance of approximately $15,589.85. That 
the undersigned each have reason to believe that the production, 
transmission, and delivery of water by said municipality is being 
assisted and the expense thereof in a material sum charged to the 
sum received from sale of electric current by said named munie- 
ipality, by from time to time transferring to what is known as 
the water fund credit and money from what is known as the 
light fund. 

“The undersigned further represent that the above and fore- 
going rates and charges for electric current, especially the stand- 
P.U.R.1929E. 
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by, or equalizing charge, and said regulations and practices afore- 
said, are unreasonable and unjustly discriminatory and contrib- 
ute to industrial organizations, using electric current in the 
operation of their business, from locating at city of Rushville, 
Indiana, and further contributes and is used by organizations 
already located as justifiable cause or reason for abandoning city 
of Rushville, Indiana. 

“Therefore, the undersigned complain and pray the Public 
Service Commission of the state of Indiana, to make such in- 
vestigation as it may deem necessary, and after due notice to said 
municipality that it make such order affecting the rates, tolls, 
charges, regulations, and practice of said municipal owned water 
and light plant as will be reasonable, just, and not discriminatory, 
and that said Commission grant all other further and proper re- 
lief in the premises.” 

Subsequent to the filing of said petition, on August 26, 1929, 
John P. Frazee and nine other consumers of electric light and 
power of the municipal plant of Rushville, Indiana, filed with the 
Commission a petition which, omitting caption and signatures, 
is as follows: 

“We, the undersigned petitioners in the above entitled matter, 
who signed the petition herein, hereby withdraw from said peti- 
tion and request that the Public Service Commission of the state 
of Indiana dismiss said petition.” 

It appears and the records show that the ten citizens of Rush- 
ville signing the latter petition had their names on the petition 
filed April 23, 1929, which petition prayed for an investigation 
and change of the rates and charges now effective to the consum- 
ers of electric current in Rushville; that these ten petitioners 
desire to withdraw from said petition, and request that the Pub- 
lic Service Commission of Indiana dismiss same. 

Section 57 of the Shively-Spencer Public Service Commission 
Act provides as follows: 

“Upon a complaint made against any public utility by any 
mercantile, agricultural, or manufacturing society or by any 
body politic or municipal organization or by ten persons, firms, 
corporations, or associations, or ten complainants of all or any 
of the aforementioned classes, or by any public utility, that any 
P.U.R.1929E. 
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of the rates, tolls, charges or schedules or any joint rate or rates 
in which such petitioner is directly interested are in any respect 
unreasonable or unjustly discriminatory, or that any regulation, 
measurement, practice, or act whatsoever affecting or relating to 
the service of any public utility or any service in connection 
therewith is in any respect unreasonable, unsafe, insufficient, 
or unjustly diseriminatory or that any service is inadequate or 
cannot be obtained, the Commission shall proceed, with or with- 
out notice, to make such investigation as it may deem necessary 
or convenient. But no order affecting said rates, tolls, charges, 
schedules, regulations, measurements, practice, or act complained 
of shall be entered by the Commission without a formal public 
hearing.” 

It must be observed that under the above mentioned section 
it requires ten individual patrons to prosecute a petition before 
the Public Service Commission. A deduction of ten names from 
the fifteen names on the original petition leaves only five remain- 
ing, which number is insufficient to properly prosecute said peti- 
tion. 

The Commission, being fully advised in the premises, is of the 
opinion and finds that the petition of C. S. Hester, et al., filed 
with the Commission April 25, 1929, should be dismissed, and it 
will be so ordered. 

It is therefore ordered by the Public Service Commission of 
Indiana that the petition of C. S. Hester, et al., filed with the 
Commission April 23, 1929, be and the same is dismissed. 


McIntosh and West, Commissioners, concur. 
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RE LINCOLN TELEPHONE & TELEGRAPH COMPANY. 
[Applicati n No. 7237.] 


Return — Calculation of revenue — Decrease after rate increase - 
Telephones. 
1. The Commission modified an estimate of a telephone company 
of its anticipated loss of revenue from the shifting of subscribers from 
P.U.R.1929E. 
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a higher to a lower grade of service as the result of a rate increase, 
in view of the known tendency of subscribers once accustomed to a 
high grade service to continue the same regardless of rate increases, 
p- 519. 

Return — Operating expenses — Payment to affiliated company. 

2. The Commission approves of a payment by a local telephone 
company of a certain percentage of its gross revenue to the American 
Telephone & Telegraph Company as an expense item, in view of the 
benefits received by the operating company from such contractual 
relationship, p. 520. 

Reiurn — Operating expenses — Period of maintenance experience 
— Teiephones, 

3. A figure for current annual repairs of a telephone company, 
based on an average of the company’s actual experience for a 4-year 
period, was accepted as a fair test of such expense in view of the policy 
of the company to rehabilitate its lines at least once every three or 
four years, p. 521. 

Depreciation — Necessity for charge — Telephones. 

4. The Commission adhered to the rule generally accepted by the 
courts and other Commissions that revenue should be called upon in 
accounting for displaced property to make up the loss represented by 
the difference between book cost and salvage, p. 522. 

Depreciation — Percentage allowed — Telephone utilities. 

5. An allowance of 23 per cent on buildings and 6 per cent on 
other property of a telephone utility was made for annual depreciation, 
equivalent to a composite depreciation on the book cost of the property 
of approximately 54 per cent, p. 523. 

Return — Operating expenses — Wages. 

6. The Commission refused to disturb a proposed increase of wages 
for telephone operators resulting in increased annual operating expense, 
p- 523. 

Valuation — Rate making — Factors considered. 

7. The Commission, in reaching its conclusions on fair value of a 
telephone utility for rate-making purposes, considered alleged book cost, 
reproduction cost new less depreciation as found by the applicant’s 
engineer, and reproduction cost new less depreciation as found by the 
Commission’s engineer, p. 524. 

Valuation — Prope: basis for return — Telephone utility. 

8. The Commission followed the principle of law laid down by the 
courts of the land, to the effect that the determination of fair value 
for rate-making purposes must give outstanding consideration to repro- 
duction cost new and value, notwithstanding the Commission’s own dis- 
satisfaction with such principle, p. 526. 

Valuation — Working capital — Telephones. 

9. The Commission followed no fixed rule in determining working 
capital in view of decisions from courts and other Commissions in- 
dicating a variation of such items from 10 to 18 per cent on total 
operating expenses, depending upon the individual case, p. 527. 

P.U.R.1929E. 33 
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Valuation — Going value — Telephones. 
10. Going value is an item concerning which there can be no fixed 
rule, the peculiar circumstances in each case being the controlling 
factor and being highly variable, p. 527. 


Return — Percentage allowed — Telephones. 
11. Rates calculated to yield a return considerably less than 63 per 
cent of the fair value of the telephone property were permitted to be 
placed into effect without a formal finding of value, p. 528. 


Valuation — Going value — Percentage allowed. 
Statement that the average percentage allowed generally by courts 
and Commissions for going value would probably be in the neighborhood 
of 10 per cent of the cost of reproduction new, p. 528. 


[August 29, 1929.] 


AppiicaTion of a telephone company for increased rates; 
granted. 

Appearances: W. H. Wheeler, Jr., Chief Engineer, W. H. 
Caman, District Manager, W. E. Bell, Commercial Superintend- 
ent, M. T. Caster, H. F. McCulla, Assistant Commercial Superin- 
tendent, R. S. Brewster, Traffic Superintendent, Judge Samuel 
Rinaker, Attorney, R. C. McLain, Valuation Engineer, Walter 
Vasey, W. L. Lemon, Auditor, and John H. Agee, General 
Manager, for the applicant; Harry Sackett, Attorney, Jack A. 
O’ Keefe, City Attorney, and C. F. Overbeck, Secretary, for the 
Beatrice Chamber of Commerce; Hugh LaMaster, Assistant At- 
torney General, B. E. Forbes, Chief Engineer, V. L. Taylor, 
Assistant Engineer, and I. J. Devoe, Chief Accountant, for the 
Commission. 


Curtiss, Chairman: This action arises upon application 
of the Lincoln Telephone & Telegraph Company for authority 
to publish and collect a revised schedule of rates for service at its 
Beatrice exchange, such application having been filed with the 
Commission April 13, 1928. Hearing upon same was originally 
assigned for June 7, 1928. However, upon request of affected 
subscribers who desired certain plant studies which were fur- 
nished, upon request of applicant itself, and upon requirement of 
the Commission, such hearing was postponed from time to time, 
and was finally held on April 25th and 26th, 1929, at the cham- 


ber of commerce rooms, Beatrice, and May 1, 1929, at Commis- 
P.U.R.1929F. 
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sion offices, Lincoln. General notices of such hearing were given 
and the above appearances were made. 


In so far as the Beatrice Chamber of Commerce was concerned, 
the matter had been referred by it to its legislative committee, 
which said committee was represented at all hearings. No testi- 
mony was presented by respondents and but few questions in 
cross-examination were asked. The schedule of present and pro- 
posed rates is as follows: 


Present Proposed 
Business l-party ...... CdS ccccesescoescesoeecesse . $5.00 net 
Business 2-party 4 4.00 net 
Residence 1-party : 2.50 net 
Residence 2-party . 2.00 net 
Residence 4-party : 1.75 net 


Rates for farm line service are not involved; also, no change 
in rates covering the different forms of supplemental service is 
proposed. While comparisons respecting rates charged at dif- 
ferent exchanges, similar in size and operation, are of no great 
probative worth, they are interesting. In this connection, rate 
schedules covering service furnished at Fremont, Norfolk, and 


Grand Island are set forth, as follows: 


Grand 
Classifications of Service Fremont Norfolk Island 
Business 1-party 5.00 net 00 net $5.75 net 


Business 2-party 00 net 00 net 4.75 net 
Residence 1-party . 75 net 3.00 net 
Residence 2-party . -25 net 2.60 net 
Residence 4-party . 00 net 2.00 net 
Residence 25 net 25 net 2.50 net 

Fremont and Norfolk are cities of the same size as Beatrice. It 
is noted that at these exchanges, the rate for business service is 
the same rate proposed for Beatrice; city residence rates are, in 
each instance, 25 cents per month higher than rates proposed 
for Beatrice, and farm residence rates are 50 cents higher than 
Beatrice farm rates, concerning which no change is proposed. 
The rates above quoted are rates approved by a Fedcral Court, 
upon appeal from an order of this Commission. 

As of the date of hearing, applicant was serving 355 business 
1-party subscribers, 58 business 2-party subscribers, 425 resi- 
dence 1-party subscribers, 955 residence 2-party subscribers, 441 
P.U.R.1929E. 
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residence 4-party subscribers, or a total of 2,234 main station sub- 
seribers, exclusive of farm line subscribers. The company also 
furnishes a considerable amount of supplemental service such as 
business and residence extensions, P. B. X. stations, and extra 
mileage subscribers, none of whom are affected by the proposed 
change in rates, in so far as supplemental service is concerned. 

In 1909, applicant purchased the properties of the New Home 
Company, at Beatrice, and in 1912, it purchased properties of 
the Nebraska Telephone Company, at Beatrice, thereby eliminat- 
ing duplicated service and duplication of properties. It has oc- 
cupied the field alone since that date. At the time of consolida- 
tion, between 2,300 and 2,400 subscribers were being served. 

Applicant owns its own exchange and office building in Bea- 
trice. City service is common battery, and farm line service 1s 
10-party metallic, some of which is magneto and some of which 
is common battery. 

It was agreed by enginecrs for both the applicant and the Com- 
mission, that the properties were in good physical condition and 
well maintained. The Commission has received no complaints of : 
importance relative to unsatisfactory service and it is undoubted- 
ly fair to conclude that the service is of a proper standard. 


Since 1912 there has been but one rate revision at the Beatrice 


exchange. In 1918, rates for farm service and business service 
were increased. Otherwise, there have been no changes in rates 


during the years of ownership by applicant, the residence rate 
having remained the same since the consolidation. 

A general reconstruction program covering both city and rural 
properties was carried out in 1927 and 1928, involving an ex- 
penditure of approximately $90,000. Applicant contemplates 
installing audible ringing and flashing recall equipment, which 
wil have the effect of making service more prompt and efficient. 

In justifying the rate schedule proposed, application recites the 
fact that 

“The revenue which the applicant company receives from the 
operation of its Beatrice exchange is not sufficient to pay operat- 


ing expenses and taxes and leave an adequate or fair on the fair 
P.U.R.1929E. 
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and reasonable value of its telephone property used and useful 
in serving the city of Beatrice and vicinity ;” 

also, that 

“The book cost of its property in Beatrice, including rural 
lines, as of January 1, 1928, was $333,247.91. The net earnings 
from the operation of said telephone exchange for the year 1927, 
after payment of operating expenses, taxes, and depreciation 
were $7,038.81, or approximately 2.11 per cent per anunm on the 
aforesaid book cost ;” 
also, that 

“A continuation of the present rates for service at Beatrice 
based upon the present existing investment of the company has 
constituted, and will continue to constitute, an unlawful confisca- 
tion of the applicant’s property, contrary to the provisions of the 
Constitution of the state of Nebraska and the Constitution of the 
United States of America.” 

In its Exhibit 1, applicant sets forth for certain years, in a 
classified way, revenues, expenses, net earnings, and percentage 
of return on book cost of properties. Omitting classifications, 
the totals are as follows: 








Revenue 1925 1926 1927 1928 
Total telephone revenue .... $85,056.29 $88,823.25 $87,604.99 $90,398.85 





Expenses 
Total expenses ........... 71,155.28 72,649.23 78,958.39 77,223.46 
ek COME. nv aicccccaves $13,900.41 $14,174.02 $8,646.60 $13,175.39 
Percentage net earnings and . 
book value of plant ..... 5.16% 5.23% 3.06% 4.52% 


The above Revenue includes moneys received from any and 
all sources, i. e., city and rural subscribers, toll revenue allocated 
to the exchange, and miscellaneous. Similarly, above Expenses 
include all expense items properly chargeable to the exchange, 
exclusive of fair return. Applicant submits the following esti- 


mated annual earnings and expenses under proposed schedule: 
P.U.R.1929E. 
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Estimated Annual 
Earnings and 
Expenses Under 
Proposed Schedule 
Revenue: 

Exchange service revenue $86,427.91 
Toll service revenue 11,237.38 
2,560.72 
1,473.07 


oe $98,752.94 


Expenses: 
Current repairs $12,371.76 
Station removals and changes 2,844.73 
Depreciation 18,220.45 


Total maintenance $33,436.94 
Traffic 23,393.87 
9,846.22 

6,028.36 

333.15 


7,521.32 


Se NOD « ovg biccccedncdecciesinanxiaerive $80,559.86 
Net earnings $18,193.08 


Percentage net earnings and book value of plant 5.99% 

In the item of Exchange service revenue—$86,427.91—appli- 
cant gives consideration to what it thinks will be a shifting of 
subseribers to a lower classification, as a result of the increased 
rate. For instance, it estimates a loss of 50 business individual 
subscribers to business 2-party service. The principal shift, as 
estimated, comes in residence subscribers. The estimate contem- 
plates a loss of 100 residence 1-party subscribers and 350 resi- 
dence 2-party subscribers, with a consequent increase of 450 
residence 4-party subscribers. In justification of its estimate, 
applicant cites the percentage relationship existing between dif- 
ferent classes of subscribers at certain other exchanges collecting 
a rate similar to the one proposed herein. The exchanges used 
for the purpose of this study are Chadron, St. Paul, Loup City, 
Minden, and Sioux Falls and Yankton, South Dakota. The 
average percentage distribution of residence telephone service 
at these exchanges, together with applicant’s estimate for Bea- 


trice, is as follows: 
P.U.R.1929E. 
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Beatrice Exchange. 


Average of 
Seven Ex- 
Antici- ehanges as 
Present pated Shown Above 
DOE, BORE co ccicicwsscscceca 23.6 17.8 23.1 
OGMOMED, B-POTEF oo cccccccsccccece 52.1 33.3 29.6 
ee rere reer eter e 24.3 48.9 47.3 


The result of applicant’s estimate of shifting of subscribers to 
a lower classification is to reduce its exchange revenue $2,550 per 
year. No consideration is given to loss of subscribers as a result 
of increased rates. Undoubtedly there will be some small loss of 
subscribers; also, some shifting of subscribers to a lower classi- 
fication. However, the Commission believes applicant has over- 
estimated loss of revenue from this source. Applicant’s exper- 
ience at smaller exchanges, following increased rates, does not 
justify the conclusion of such a major shifting. The Commis- 
sion’s engineering department prepared a study involving the 
Wymore exchange, at which place rate increases have been recent- 
ly authorized. This study discloses the fact that at Wymore there 
was a loss of a few subscribers and some shifting of subscribers 
following the rate increase. Of course, the exchange is a much 
smaller one, and the experience there may not be a very accurate 
reflection of what may happen at Beatrice. 

[1] Prompt, efficient telephone service is demanded by all 
nowadays. A subscriber who has enjoyed a higher classified 
service will not for long be content with a lower graded service. 
The Commission believes that such major shift as takes place 
will, in the main, be only temporary and that shortly, many of 
the subscribers will return to the higher grade service. On the 
theory that the company has overestimated the loss of revenue 
from shifting of subscribers, the Commission will add $1,000 to 
Exchange service revenue, making the item $87,427.91. 

The item Toll service revenue of $11,237.38 represents 26 per 
cent of the total outward toll charges of the exchange, based on 
1928 business. Nebraska statutes provide that the exchange 
originating the toll call shall receive 15 per cent of the toll charge, 
the exchange terminating same shall receive 10 per cent of the 
toll charge, the remainder being pro-rated between companies 


owning the toll lines. Applicant, for accounting convenience and 
P.U.R.1929E. 
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economy, uses 25 per cent of all revenue received from outward 
calls, the result being approximately the same as though 10 per 
cent of the in business and 15 per cent of the out business, were 
used. At the request of the Commission, applicant made a study 
on its Beatrice exchange and also its Fairbury exchange, sepa- 
rating, in so far as it was possible, exchange revenue and expenses 
from toll revenue and expenses. Such a study, of course, in- 
volved many major refinements in separating toll and exchange 
property and in allocating expense as between the two classes of 
service. The formula followed is one used by the Northwestern 
3ell Telephone Company and is probably as accurately worked 
out as is possible. The interesting fact is that the result in terms 
of revenue at each of these exchanges, is practically the same, 
whether toll revenue be credited to the exchange on a basis of 
25 per cent of the outward business or computed on the formula 
basis. The figure used by applicant seems to be proper. 

In reaching a conclusion as to the amount of miscellaneous 
revenue, namely, $2,560.72, applicant takes the amount realized 
from this item in 1928. In the main, the source of revenue in 
this item is directory advertising. The item has remained prac- 
tically constant during the last four years and the company’s esti- 
mate is probably close. 

[2] The item Licensee revenue is in reality an expense item. 
It represents payment in amount of 14 per cent of gross revenue 
to the American Telephone & Telegraph Company for services 
and benefits received by applicant under contractual relationship 
with the American Telephone & Telegraph Company. Under this 
contract, applicant receives from American Telephone & Tele- 
graph Company, engineering services, accounting services of any 
kind, annual audits, and privilege of purchasing materials and 
supplies from the Western Electric Company, together with other 
advantages of importance in the conduct of a telephone business. 
General Manager Agee stated that the provisions of this contract 
made possible many economies and savings in operation other- 
wise impossible. It is an actual item of expense. Since the 
Commission has increased applicant’s estimated exchange service 
revenue $1,000, the item Licensee revenue must be increased to 


$1,488.07. 
P.U.R.1929E. 
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The result of these changes leaves total telephone revenue in 
amount $99,737.94. 

Items listed under Expenses are in the main actual, and esti- 
mates are based upon past experiences of applicant at this ex- 
change. The outstanding items are current Repairs, Deprecia- 
tion, and Traffic. Because of their importance, the Commission 
will discuss these. 

[3] The amount $12,371, estimated for current repairs per 
annum, includes all cost of constantly maintaining the exchange 
in proper service condition, exclusive of replacements to property. 
This figure is an average of the company’s actual experience 
for the 4-year period 1925 to 1928, inclusive. The expense of 
maintenance varies from year to year. A 4-year period was tak- 
en, in that it is the policy of applicant to go over its lines careful- 
ly and rehabilitate them at least once every three or four years. 
The company should not be handicapped or discouraged in its 
policy of constantly maintaining its properties in such condition 
as to be able to render prompt, efficient service. This estimate 
is undoubtedly approximately correct. Any variation from the 
estimate, in amount either more or less, would undoubtedly be 
so small as to in no wise affect the rate base. 

An annual expense item $18,220, is set up for depreciation. 
This is computed on a basis of 6 per cent of total plant in service. 
Applicant computes depreciation on a figure of $303,674, con- 
sisting of total plant in service on December 31, 1928, in amount 
$291,608 as reflected by the company’s books, plus an item of 
$6,365.51 covering cost of transmitters and receivers formerly 
leased from the American Telephone & Telegraph Company, but 
now owned by applicant, plus $5,700 which is the estimated cost 
of audible ringing and flashing recall equipment which is to be 
installed. Witness Lemon, auditor for the company, testified 
that since 1919 applicant had followed generally the policy of 
setting up depreciation on a basis of 6 per cent of the cost of all 
properties used and useful in the business; that prior to that 
time, less than 6 per cent had been set up only because company’s 
revenues were inadequate to permit of 6 per cent being set up; 
and that it represented the management’s best judgment as to 
the proper rate to be used for depreciation. The company’s books 
P.U.R.1929E, 
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disclosed the fact that during the period of its ownership of this 
exchange, from 1913 to December 31, 1928, there has been set 
aside under the heading of depreciation reserve, $207,095 and 
that during that same period charges have been made against 
this reserve in amount of $150,628 leaving a balance to the credit 
of the reserve of $56,467. As of December 31, 1928, the ratio 
of reserve for accrued depreciation to total fixed capital, as dis- 
closed by exhibit presented by applicant upon request of the 
Commission, was 24.5 per cent. Witness Agee, general manager 
for applicant, expressed the opinion that this reserve should be 
accumulated still further until it reaches at least 35 to 40 per 
eent of the total book cost. 

[4] The Commission need enter into no general discussion 
here as to the propriety of a depreciation reserve fund against 
which charges for replacements, when required, shall be made 
that the utility may be guaranteed against loss of property used 
in the public service, and that the public may be guaranteed 
adequate and efficient service constantly. The courts of our land 
and regulatory bodies have uniformly held that the creation of 
such a reserve fund is a proper charge against operating expenses. 
This Commission has adhered to a rule, generally accepted by 
both courts and other Commissions, that revenue shall be called 
upon in accounting for displaced property to meet the loss repre- 
sented by the difference between book cost and salvage. 

Depreciation is a loss of value, whether tangible or intangible 
in form, resulting from wear and tear in operation, the action 
of the elements, inadequacy, and obsolescence. 

The Commission is confronted with a question of whether 6 
per cent applied to the book cost of all properties of this ex- 
change, inclusive of real estate, is necessary to accomplish the 
purposes of a depreciation reserve. 

In Re Platte Valley Teleph. Corp. (1927) Application No. 
6758—securities—20 Ann. Rep. Neb. S. R. C. pp. 345, 348, this 
Commission directed that: 

“Applicant shall charge income and credit its depreciation 
reserve with an amount which is not less than 5 per cent com- 
puted on the investment cost of the physical properties as shown 


by the books to pay the cost of plant retired from service.” 
P.U.R.1929F. 
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This was fixed as a minimum amount which applicant should 
set up, there being no restriction as to maximum. 

[5] In a recent application of applicant herein requesting 
authority to increase rates at Syracuse, it computed the amount 
necessary for depreciation on a basis of 24 per cent of the cost 
of buildings and 6.28 per cent on the balance of plant cost, ex- 
clusive of lands. The same method was followed in its applica- 
tion to increase rates at Wymore. In this case the Commission 
allowed 24 per cent on buildings and 54 per cent on all other 
depreciable property, although it was stated that in allowing this 
reduced amount, it had in mind the fact that the Wymore ex- 
change had no farm lines. Witness Wheeler testified to the 
fact that the Northwestern Bell Telephone Company had made 
certain studies respecting depreciation covering its operations in 
Nebraska, in compliance with a request of the Interstate Com- 
merce Commission. The result of these studies, he stated, showed 
a percentage used by the Northwestern Bell of 5.34 per cent of 
book value. 

For the purposes of this case, the Commission will allow 23 
per cent on buildings, which is a commonly accepted rate of de- 
preciation on buildings of this sort where obsolescence is an im- 
portant factor, as in this case, and 6 per cent on all other prop- 
erty, exclusive of real estate, thereby making an annual allowance 
for depreciation of $17,222. This is the equivalent of a com- 
posite depreciation on book cost of property of approximately 
54 per cent. 

[6] The other outstanding item of expense is that listed as 
traffic. The item is largely made up of wages paid operators. 
In computing the estimate, applicant took its actual experience 
for 1928 and increased it by $900, the increases reflecting addi- 
tional wages which will be paid operators under the company’s 
revised wage scale. The Commission is not disposed to find fault 
with wages paid operators. It is familiar with the scale paid by 
applicant and would not urge economies through the medium of 
reduced wages to the girls who furnish this necessary and im- 
portant service, ofttimes under rather trying circumstances. 

The other expense items not herein specifically discussed are 


in the main actual, the company’s estimate for the future being 
P.U.R.1929E. 
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based upon past experience. Any revision which the Commission 
might make, could in no wise affect the rate base. Using the 
figure which the Commission finds proper for depreciation, total 
expenses amount to $79,581. Deducting this from total tele- 
phone revenue above found in amount $99,757.94, net earnings 
are found in amount $20,176.94. 

[7] There still remains the question of fair value of the prop- 
erties upon which applicant is entitled to earn. The Commission 
has before it as a guide in reaching conclusions, three figures, 
viz., the alleged book cost, reproduction new less deterioration as 
found by engineers for applicant, and reproduction new less de- 
preciation as found by engineers for the Commission. These 
will be discussed. 

Applicant’s records show an investment or book cost m amount 
of $303,673, inclusive of all exchange properties, both city and 
rural, but exclusive of all toll properties other than so much of 
central office equipment and office building as should be allocated 
to toll, the use of which is compensated for in toll revenue credited 
to the exchange. This figure is made up of a so-called book cost 
of properties of $291,608.60 as of December 31, 1928, plus cost 
of transmitters and receivers formerly leased from American 
Telephone & Telegraph Company, in amount of $6,385.51, plus 
cost of audible ringing and flashing recall equipment in amount 
$5,700. The item of $291,608 is not, however, entirely book 
cost. It has its beginning in an item of $212,000 plus, at which 
figure the consolidated Beatrice properties of the Lincoln Tele- 
phone & Telegraph Company, formerly the New Home Company 
and the Nebraska Telephone Company, were placed on books of 
applicant in 1912. The figure was the result of an inventory 
and appraisal of the Beatrice exchange and represents reproduc- 
tion new as of that date. Applicant’s books of account are kept 
in conformity with accounting rules of the Interstate Commerce 
Commission. Accordingly, from 1912 to date, company records 
undoubtedly reflect actual cost or investment figures. 

Respecting the valuations made by the engineerig depart- 
ment of the Commission and by company engineers, it should be 
said that they include all exchange properties, both city and rural. 


They include no toll properties other than so much of central 
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office equipment and office building, as should be allocated to toll, 
the use of which is compensated for in toll revenue credited to 
the exchange. In the inventory, any pole carrying toll wires, 
even though carrying exchange wires, is considered a toll pole 
and is not listed in the inventory of exchange properties. There 
is no disagreement between Commission engineers and applicant’s 
engineers as to quantity of units of property. The valuations 
are both as of August, 1928. 

The valuation made by engineer for applicant, purposes show- 
ing reproduction value new less deterioration. It discloses a re- 
production value new exclusive of working capital and going con- 
cern value, of $373,471. The properties are found to be in 84 
per cent condition based upon applicant engineer’s theory of de- 
terioration. This gives a reproduction value new less deteriora- 
tion of $314,834. Both Engineer McLain, who made the field 
studies, and Chief Engineer Wheeler, under whose supervision 
the appraisal was made for applicant, agree that deterioration 
which they set forth, is something less than what is commonly 
contemplated by the term depreciation. In applicant’s valuation, 
accordingly, no consideration has been given to accrued depre- 
ciation not visible; no consideration has been given to the age 
of the properties; no consideration has been given to inadequacy 
and obsolescence. In cross-examination, witness McLain, con- 
cerning this subject matter, said: “I didn’t consider anything 
that wasn’t visible.” 

The valuation made by the engineering department of this 
Commission purposes showing reproduction new less deprecia- 
tion. It discloses a reproduction value new, exclusive of working 
capital and going concern value, of $360,349. The properties 
are found to be in 74.5 per cent condition, depreciated. This 
gives a reproduction value new less depreciation, of $268,653. 
Depreciation found by Commission Engineer Taylor, working 
under supervision of the Commission’s chief engineer Forbes, 
gives consideration to the age of the properties and probable fu- 
ture life, contemplates accrued depreciation not visible and takes 
into account inadequacy and obsolescence. Conclusions were, of 
course, largely based on personal inspection of the properties. 

It is a well recognized principle of regulation that in determin- 
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ing fair value, consideration must be given to present costs. The 
Supreme Court of the United States has said many times that 
reproduction value new, depreciated, must be given important 
consideration by regulatory bodies in determining fair value, and 
that failure to do so involves confiscation. In a rather recent de- 
cision, this Court said: 

“Undoubtedly the reasonable cost of a system of water works, 
well planned and efficient for the public service, is good evidence 
of its value at the time of construction, and such actual cost 
will continue fairly well to measure the amount to be attributed 
to the physical elements of the property, so long as there is no 
change in the level of applicable prices. And . . . , it is true 
that if the tendency or trend of prices is not definitely upward or 
downward and it does not appear probable that there will be a 
substantial change of prices, then the present value of lands plus 
the present cost of constructing the plant, less depreciation, if 
any, is a fair measure of the value of the physical elements of the 
property.” 

McArdle v. Indianapolis Water Co. (1926) 272 U. S. 400, 71 
L. ed. 154, P.U.R.1927A, 15, 24, 47 Sup. Ct. Rep. 144. 

In a very recent case known as the O’Fallon Case, St. Louis 
& O’Fallon R. Co. v. United States (1929) — U.S. —, 73 L. ed. 
—, P.U.R.1929C, 161, 49 Sup. Ct. Rep. 384, involving a valua- 
tion of certain railroad properties by the Interstate Commerce 
Commission, the Interstate Commission’s fair value figure was 
set aside by United States Supreme Court, because consideration 
had not been given to reproduction value new. 

In Knoxville v. Knoxville Water Co. (1909) 212 U.S. 1, 9, 
53 L. ed. 371, 29 Sup. Ct. Rep. 148, this Court again said: 

“The cost of reproduction is one way of ascertaining the pres- 
ent value of a plant . . . but that test would lead to obviously 
incorrect results if the cost of reproduction is not diminished by 
the depreciation which has come from age and use.” 

[8] While this Commission has not in the past, and does not 
now, agree with the theory of determining fair value which gives 
outstanding consideration to reproduction new, it is obliged, in 


reaching conclusions, to follow the principles of law laid down 
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by the courts of our land. In the instant case, applicant’s proper- 
ties have been well maintained and, in recent years, many units 
of new property have been placed, such replacements having been 
made during the period of high prices. Accordingly, in so far as 
these replacements are concerned, original cost and reproduction 
new become quite similar. 

Applicant claims that to such figure as is finally found repre- 
senting reproduction new, depreciated, should be added an 
amount for working capital and going concern value. 

Working capital is recognized by courts and Commissions as 
a proper capital item, under certain circumstances. Ordinarily, 
with a common carrier, it involves two factors: First, the neces- 
sary investment in stock of materials and supplies; and second, 
the cash necessary to pay actual operating expenses incurred in 
the furnishing of common carrier service prior to the time when 
the revenues received from the furnishing of that service are 
available. Applicant stated that the use of the $5 per station 
figure was more or less arbitrary, but that the total represented 
the minimum amount estimated as necessary based upon past ex- 
perience. 

[9] It seems proper that consideration should be given to the 
fact that charges for service are paid for, in the mam, on or 
before the 10th of the month by city subscribers, and during the 
first month of the current quarter by rural subscribers. In other 
words, in each instance, two-thirds of the service rendered is 
paid for in advance. This has the effect of reducing the amount 
of working capital necessarily to be capitalized. This Commis- 
sion has followed no fixed rule in determining working capital. 
A review of court and Commission decisions indicates that work- 
ing capital varies from 10 to 18 per cent of total operating ex- 
penses, depending upon the circumstances surrounding the indi- 
vidual case. 

[10] Applicant claims going concern value in amount 10 per 
cent of physical property value. Again, this is an item of value 
which this Commission has recognized, but in the computation of 
which it has followed no fixed rule. In fact, it is an item con- 
cerning which there could well be no fixed rule, the peeuliar cir- 


cumstances in each case being the controlling factor and being 
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highly variable. In McArdle v. Indianapolis Water Co. supra, 
the court said at p. 27 of P.U.R.1927A: 

“The decisions of this court declare: “That there is an element 
of value in an assembled and established plant doing business 
and earning money over one not thus advanced, is self evident. 
This element of value is a property right and should be consid- 
ered in determining the value of the property, upon which the 
owner has a right to make a fair return when the same is pri- 
vately owned although dedicated to public use.’ ” 

In that case the court also said that 10 per cent of the value 
of the physical elements would be low in computing going value. 
An average percentage allowed generally by courts and Commis- 
sions would probably be in the neighborhood of 10 per cent of 
the cost of reproduction new. 

[11] For the purposes of this case it seems unnecessary to find 
a definite figure representing the Commission’s conclusions as to 
fair value. If a return be computed upon applicant’s book cost, 
it is found that the net revenue available for dividends after addi- 
tions made by the Commission to revenue, and deductions made 
by the Commission from operating expenses, would approximate 
64 per cent. If a figure representing reproduction new, depre- 
ciated, but inclusive of certain items for going concern value and 
working capital were to be found representing fair value, the 
rate of return available would be considerably less than 64 per 
cent. It cannot be said that this is a higher rate of return than 
applicant is legally entitled to earn. The Commission knows of 
no holdings of the courts which would permit of a reduction in 
rates if it involved a consequent reduction of fair return to some- 
thing less than 64 per cent of book cost. The facts and figures 
involved in this application have been most carefully reviewed 
and considered. In the Commission’s calculations it has made 
certain additions to revenue which are more or less arbitrary and 
which involved a substitution of the Commission’s judgment for 
the judgment of the management. 

Again, it has reduced applicant’s estimate of expenses. How- 
ever, after this revision of figures, the conclusion must be reached 
that the rates proposed by applicant are fair and reasonable and 


necessary. 
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